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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, January 1, 2015), consult the ‘“‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

PAST PROVISIONS OF THE CODE

Provisions of the Code that are no longer in force and effect as of the revision
date stated on the cover of each volume are not carried. Code users may find
the text of provisions in effect on any given date in the past by using the appro-
priate List of CFR Sections Affected (LLSA). For the convenience of the reader,
a “List of CFR Sections Affected” is published at the end of each CFR volume.
For changes to the Code prior to the LSA listings at the end of the volume,
consult previous annual editions of the LSA. For changes to the Code prior to
2001, consult the List of CFR Sections Affected compilations, published for 1949-
1963, 1964-1972, 1973-1985, and 1986-2000.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]”’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.
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An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (ILSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Publishing Office (GPO) processes all sales and distribution
of the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area,
202-512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Publishing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Publishing Office. Phone 202-512-1800, or 866-512-
1800 (toll-free). E-mail, ContactCenter@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

The e-CFR is a regularly updated, unofficial editorial compilation of CFR ma-
terial and Federal Register amendments, produced by the Office of the Federal
Register and the Government Publishing Office. It is available at www.ecfr.gov.

AMY P. BUNK,

Acting Director,

Office of the Federal Register.
January 1, 2015.
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THIS TITLE

Title 5—ADMINISTRATIVE PERSONNEL is composed of three volumes. The parts
in these volumes are arranged in the following order: Parts 1-699, 700-1199 and
part 1200-end. The contents of these volumes represent all current regulations
codified under this title of the CFR as of January 1, 2015.

For this volume, Bonnie Fritts was Chief Editor. The Code of Federal Regula-
tions publication program is under the direction of John Hyrum Martinez, as-
sisted by Stephen J. Frattini.

ix






Title 5—Administrative
Personnel

(This book contains parts 700 to 1199)

NoOTE: Title 5 of the United States Code was revised and enacted into positive law by Pub.
L. 89-554, Sept. 6, 1966. New citations for obsolete references to sections of 5 U.S.C. appearing
in this volume may be found in a redesignation table under Title 5, Government Organization
and Employees, United States Code.

Part

CHAPTER I—Office of Personnel Management (Continued) .... 715






CHAPTER I—OFFICE OF PERSONNEL
MANAGEMENT (CONTINUED)

SUBCHAPTER B—CIVIL SERVICE REGULATIONS (CONTINUED)
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SUBCHAPTER B—CIVIL SERVICE REGULATIONS (CONTINUED)

PARTS 700-714 [RESERVED]

PART 715—NONDISCIPLINARY SEP-
ARATIONS, DEMOTIONS, AND
FURLOUGHS

Subpart A [Reserved]

Subpart B—Voluntary Separations

Sec.
715.201 Applicability.
715.202 Resignation.

AUTHORITY: 5 U.S.C. 1302, 3301, 3302, 7301;
E.O. 10577, 3 CFR, 1954-1958 Comp., p. 218; E.O.
11222, 3 CFR, 1964-1965 Comp., p. 306.

Subpart A [Reserved]

Subpart B—Voluntary Separations

§715.201 Applicability.

This subpart applies to separation ac-
tions requested by employees in the ex-
ecutive departments and independent
establishments of the Federal Govern-
ment, including Government-owned or
controlled corporations, and in those
portions of the legislative and judicial
branches of the Federal Government
and the government of the District of
Columbia having positions in the com-
petitive service.

[33 FR 12482, Sept. 4, 1968]

§715.202

(a) General. An employee is free to re-
sign at any time, to set the effective
date of his resignation, and to have his
reasons for resigning entered in his of-
ficial records.

(b) Withdrawal of resignation. An
agency may permit an employee to
withdraw his resignation at any time
before it has become effective. An
agency may decline a request to with-
draw a resignation before its effective
date only when the agency has a valid
reason and explains that reason to the
employee. A valid reason includes, but
is not limited to, administrative dis-
ruption or the hiring or commitment
to hire a replacement. Avoidance of ad-

Resignation.

verse action proceedings is not a valid
reason.

[33 FR 12482, Sept. 4, 1968, as amended at 36
FR 9765, May 28, 1971; 38 FR 18446, July 11,
1973; 38 FR 26601, Sept. 24, 1973]

PART 720—AFFIRMATIVE
EMPLOYMENT PROGRAMS

Subpart A—Principal Statutory
Requirements

Sec.
720.101 Federal Equal Opportunity Recruit-
ment Program.

Subpart B—Federal Equal Opportunity
Recruitment Program

720.201 Regulatory requirements.

720.202 Definitions.

720.203 Responsibilities of the Office of Per-
sonnel Management.

720.204 Agency programs.

720.205 Agency plans.

720.206 Selection guidelines.

720.207 Reports.

Subpart C—Disabled Veterans Affirmative
Action Program

720.301
720.302
720.303
720.304

Purpose and authority.

Definition.

Agency programs.

Agency plans.

720.3056 Agency accomplishment reports.

720.306 Responsibilities of the Office of Per-
sonnel Management.

720.307 Interagency report clearance.

Subparts D-1 [Reserved]

Subpart J—Equal Opportunity Without
Regard to Politics or Marital Status

720.901 Equal opportunity without regard to
politics or marital status.

APPENDIX TO PART 720—GUIDELINES FOR THE
DEVELOPMENT OF A FEDERAL RECRUIT-
MENT PROGRAM To IMPLEMENT 5 U.S.C.
SECTION 7201, AS AMENDED

AUTHORITY: 5 U.S.C. 7201; 42 U.S.C. 2000e,
unless otherwise noted.

SOURCE: 44 FR 22031, Apr. 13, 1979, unless
otherwise noted.



§720.101

Subpart A—Principal Statutory
Requirements

§720.101 Federal Equal Opportunity
Recruitment Program.

This section incorporates the statu-
tory requirements for establishing and
conducting an equal opportunity re-
cruitment program consistent with law
within the Federal civil service. The
policy in 5 U.S.C. 7201(b) reads as fol-
lows: ““It is the policy of the United
States to insure equal employment op-
portunities for employees without dis-
crimination because of race, color, reli-
gion, sex, or national origin. The Presi-
dent shall use his existing authority to
carry out this policy.” 5 U.S.C. 7201(c)
requires under regulations prescribed
by the Office of Personnel Manage-
ment:

‘(1) That each Executive agency conduct a
continuing program for the recruitment of
members of minorities for positions in the
agency to carry out the [anti-discrimination]
policy set forth in subsection (b) in a manner
designed to eliminate underrepresentation of
minorities in the various categories of civil
service employment within the Federal serv-
ice, with special efforts directed at recruit-
ing in minority communities, in educational
institutions, and from other sources from
which minorities can be recruited; and

“(2) That the Office conduct a continuing
program of—

‘“(A) Assistance to agencies in carrying out
programs under paragraph (1) of this sub-
section; and

‘(B) Evaluation and oversight of such re-
cruitment programs to determine their effec-
tiveness in eliminating such minority under-
representation.”

This section and all implementing
guidance shall be interpreted con-
sistent with title VII of the Civil
Rights Act of 1964, as amended, 42
U.S.C. 2000c et seq.

[44 FR 22031, Apr. 13, 1979, as amended at 48
FR 193, Jan. 4, 1983]

Subpart B—Federal Equal
Opportunity Recruitment Program

§720.201 Regulatory requirements.

This subpart contains the regulations
of the Office of Personnel Management
which implement the above provisions
of title 5, United States Code, and are
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prescribed by the Office under author-
ity of 5 U.S.C. 7201.

§720.202 Definitions.

For the purposes of this subpart:

(a) Underrepresentation means a situa-
tion in which the number of women or
members of a minority group within a
category of civil service employment
constitutes a lower percentage of the
total number of employees within the
employment category than the per-
centage women or the minority con-
stitutes within the civilian labor force
of the United States, in accordance
with §720.205 (c) and (d).

(b) Category of civil service employment
means such groupings of Federal jobs
by grades and/or occupations as the Of-
fice of Personnel Management deems
appropriate within the General Sched-
ule and the prevailing wage systems.

(c) Minority refers only to those
groups classified as ‘“minority’’ for the
purpose of data collection by the Office
of Personnel Management and the
Equal Employment Opportunity Com-
mission in furtherance of Federal equal
employment opportunity policies. The
term, ‘‘women,” includes nonminority
as well as minority women.

(d) Civilian labor force (CLF) includes
all persons 16 years of age and over, ex-
cept those in the armed forces, who are
employed or who are unemployed and
seeking work. CLF data are defined by
the Bureau of the Census and the Bu-
reau of Labor Statistics and are re-
ported in the most recent decennial or
mid-decade census, or current popu-
lation survey, under title 13 of the
United States Code or any other reli-
able statistical study.

(e) Recruitment means the total proc-
ess by which the Federal Government
and the Federal agencies locate, iden-
tify and assist in the employment of
qualified applicants from underrep-
resented groups for job openings in cat-
egories of employment where underrep-
resentation has been determined. It in-
cludes both innovative internal and ex-
ternal recruitment actions. It is also
intended to cover processes designed to
prepare qualifiable applicants (those
who have the potential but do not pres-
ently meet valid qualification require-
ments) for such job openings through
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programs of training, work experience
or both.

(f) Applicant pool means all types of
listings from which selections may be
made, including (but not limited to)
promotion lists, competitive certifi-
cates and inventories of eligibles, ap-
plicant supply files, and lists of eligi-
bles for certain noncompetitive ap-
pointments.

§720.203 Responsibilities of the Office
of Personnel Management.

(a) The Office of Personnel Manage-
ment will provide appropriate data to
assist Federal agencies in making de-
terminations of underrepresentation.
The process for making such deter-
minations is described in sections II
and IIT (¢) of the ‘“‘Guidelines for the
Development of a Federal Recruitment
Program to Implement 5 U.S.C. 7201, as
amended” (See appendix to this part).
The Office will develop and publish
more specific criteria for statistical
measurements to be used by individual
agencies, and will develop further guid-
ance on—

(1) Agency employment statistics and
civilian labor force statistics to be
used in making determinations of
underrepresentation, on a national, re-
gional or other geographic basis as ap-
propriate;

(2) Groupings of grades and/or other
occupational categories to be used in
implementing agency programs;

(3) Occupational categories and job
series for which expanded external re-
cruitment efforts are most appropriate,
and those for which expanded and inno-
vative internal recruitment is appro-
priate; and

(4) Other factors which may be con-
sidered by the agency, in consultation
with Office of Personnel Management,
to make determinations of underrep-
resentation and to develop recruitment
programs focused on specific occupa-
tional categories.

(b) The Office will assist agencies in
carrying out their programs by—

(1) Identifying major recruitment
sources of women and members of mi-
nority groups and providing guidance
on internal and external recruitment
activities directed toward the solution
of specific underrepresentation prob-
lem;

§720.204

(2) Supplementing agency recruit-
ment efforts, utilizing existing net-
works for dissemination of job infor-
mation, and involving the participa-
tion of minority group and women’s or-
ganizations where practicable;

(3) Examining existing Federal per-
sonnel procedures to identify those
which (i) may serve as impediments to
innovative internal and external re-
cruitment and (ii) are within the ad-
ministrative control of the Office or
the Federal agencies;

(4) Determining whether applicant
pools used in filling jobs in a category
of employment where underrepresenta-
tion exists include sufficient can-
didates from any underrepresentated
groups, except where the agency con-
trols such pools (see §720.204(c));

(5) Providing such other support, as
the Office deems appropriate.

(c) The Office will monitor and, in
conjunction with the personnel man-
agement evaluation program of the Of-
fice, evaluate agency programs to de-
termine their effectiveness in elimi-
nating underrepresentation.

(d) The Office will work with agen-
cies to develop effective mechanisms
for providing information on Federal
job opportunities targeted to reach
candidates from underrepresented
groups.

(e) The Office will conduct a con-
tinuing program of guidance and in-
struction to supplement these regula-
tions.

(f) The Office will coordinate further
activities to implement equal oppor-
tunity recruitment programs under
this subpart with the Equal Employ-
ment Opportunity Commission con-
sistent with law, Executive Order 12067,
and Reorganization Plan No. 1 of 1978.

§720.204 Agency programs.

(a) Each Executive agency having po-
sitions in the pay systems covered by
this program must conduct a con-
tinuing program for the recruitment of
minorities and women for positions in
the agency and its components to carry
out the policy of the United States to
insure equal employment opportunities
without discrimination because of race,
color, religion, sex or national origin.
The head of each agency must specifi-
cally assign responsibility for program
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implementation to an appropriate
agency official. All agency officials
who have responsibility for the pro-
gram will be evaluated on their effec-
tiveness in carrying it out as part of
their periodic performance appraisals.

(b) Programs established under this
subpart must be designed to cover re-
cruitment for all positions in pay plans
covered by this program including
part-time and temporary positions.

(c) Where an agency or the Office of
Personnel Management has determined
that an applicant pool does not ade-
quately provide for consideration of
candidates from any underrepresented
group, the agency or agency compo-
nent must take one or more of the fol-
lowing actions:

(1) Expand or otherwise redirect their
recruitment activities in ways designed
to increase the number of candidates
from underrepresented groups in that
applicant pool;

(2) Use selection methods involving
other applicant pools which include
sufficient numbers of members of
underrepresented groups;

(3) Notify the office responsible for
administering that applicant pool, and
request its reopening of application re-
ceipt in support of expanded recruit-
ment activities or certifying from
equivalent registers existing in other
geographic areas; and/or

(4) Take such other action consistent
with law which will contribute to the
elimination of underrepresentation in
the category of employment involved.

(d) Agencies must notify and seek ad-
vice and assistance from the Office of
Personnel Management in cases where
their equal opportunity recruitment
programs are not making measurable
progress in eliminating identified
underrepresentation in the agency
work force.

§720.205 Agency plans.

(a) Each agency must have an up-to-
date equal opportunity recruitment
program plan covering recruitment for
positions at various organizational lev-
els and geographic locations within the
agency. Such plans must be available
for review in appropriate offices of the
agency and must be submitted to the
Office of Personnel Management on re-
quest. In accordance with agreement
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reached between the Office and the
Equal Employment Opportunity Com-
mission, such plans must be incor-
porated in the agency’s equal employ-
ment opportunity plans required under
section 717 of the Civil Rights Act of
1964, as amended, pursuant to regula-
tions and instructions of the Commis-
sion, provided they are separable parts
of those plans for purposes of review by
and submission to the Office of Per-
sonnel Management. Agency organiza-
tional and geographical components
which are required to develop and sub-
mit Equal Employment Opportunity
plans, under instructions issued by the
Equal Employment Opportunity Com-
mission, must also have up-to-date spe-
cial recruitment program plans. On a
determination by the Office of Per-
sonnel Management, in consultation
with EEOC, that additional component
plans are needed to implement an
agency’s program effectively, the Of-
fice will instruct the agency to develop
additional plans. Agencies must com-
ply with such instructions.

(b) Agency plans must include annual
specific determinations of underrep-
resentation for each group and must be
accompanied by quantifiable indices by
which progress toward eliminating
underrepresentation can be measured.

(c) Where an agency or agency com-
ponent is located in a geographical
area where the percentage of underrep-
resented groups in the area civilian
labor force is higher than their per-
centage in the national labor force, the
agency or component must base its
plans on the higher level of representa-
tion in the relevant civilian labor
force.

(d) Where an agency or agency com-
ponent is located in a geographical
area where participation of a par-
ticular underrepresented group is sig-
nificantly lower than its participation
in the national labor force, the agency
or component may, in consultation
with the Office of Personnel Manage-
ment, use the lower percentage in de-
termining underrepresentation. An
agency may not use a figure lower than
the relevant regional or nationwide
labor force percentage where recruit-
ment on a regional or nationwide basis
is feasible for particular categories of
employment. Factors such as size of
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the agency or unit, nature of jobs and
their wage or pay scale may be consid-
ered in focusing recruitment for var-
ious job categories.

(e) In addition to the underrepresen-
tation determinations described in
paragraphs (b), (¢) and (d) of this sec-
tion, agency plans must, at a min-
imum, include:

(1) An assessment of grades or job
categories and numbers of jobs in such
categories expected to be filled in the
current year, and on a longer term
basis (based on anticipated turnover,
expansion, hiring limits and other rel-
evant factors) identification of those
occupational categories and positions
suitable for external recruitment, and
description of special targeted recruit-
ment programs for such jobs and posi-
tions;

(2) A similar assessment for job cat-
egories and positions likely to be filled
by recruitment from within the agency
and/or the Federal civil service system
and a description of recruitment pro-
grams developed to increase minority
and female candidates from internal
sources for such positions;

(3) A further assessment of internal
availability of candidates from
underrepresentated groups for higher
job progressions by identifying job-re-
lated skills, knowledges and abilities
which may be obtained at lower levels
in the same or similar occupational se-
ries, or through other experience;

(4) A description of methods the
agency intends to use to locate and de-
velop minority and female candidates
for each category of underrepresenta-
tion and an indication of how such
methods differ from and expand upon
the recruitment activities of the agen-
cy prior to establishment of the special
recruitment program or the last revi-
sion to the agency’s plans;

(5) A description of specific, special
efforts planned by the agency (or agen-
cy component) to recruit in commu-
nities, educational institutions, and
other likely sources of qualified minor-
ity and female candidates;

(6) A description of efforts which will
be undertaken by the agency to iden-
tify jobs which can be redesigned so as
to improve opportunities for minorities
and women, including jobs requiring bi-
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lingual or bicultural capabilities or not
requiring English fluency.

(7) A list of priorities for special re-
cruitment program activities based on
agency identification of:

(i) Immediate and longer range job
openings for each occupational/grade-
level grouping for which underrep-
resentation has been determined;

(ii) Hiring authorities which may be
used to fill such jobs;

(iii) The possible impact of its ac-
tions on underrepresentation.

(8) Identification of training and job
development programs the agency will
use to provide skills, knowledge and
abilities to qualify increased numbers
of minorities and women for occupa-
tional series and grade levels where
they are significantly = underrep-
resented.

(9) Identification of problems for
which the assistance of the Office of
Personnel Management is needed and
will be requested.

(f) Equal opportunity recruitment
program plans must be consistent with
agency Upward Mobility program plans
and should be developed with full con-
sideration of the agency’s overall re-
cruiting and staffing planning objec-
tives.

(g) All plans required under this sub-
part must be developed not later than
October 1, 1979.

[44 FR 22031, Apr. 13, 1979, as amended at 44
FR 33046, June 8, 1979]

§720.206 Selection guidelines.

This subpart sets forth requirements
for a recruitment program, not a selec-
tion program. Nevertheless, agencies
are advised that all selection processes
including job qualifications, personnel
procedures and criteria must be con-
sistent with the Uniform Guidelines on
Employee Selection Procedures (43 FR
38290; August 25, 1978).

§720.207

(a) Not later than November 1 of each
year, agencies must submit an annual
report on their equal opportunity re-
cruitment program to the Office of
Personnel Management, in a form pre-
scribed by the Office. The Office may
require submission of any additional

Reports.
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reports it considers necessary in car-
rying out its responsibilities under this
subpart.

(b) The Office will report to Congress
on the implementation and operation
of the program on a Governmentwide
basis not later than January 31 of each
year, as required by law. Such reports
will include assessments of agencies
progress, or lack of progress, in meet-
ing the objectives of the program.

Subpart C—Disabled Veterans
Affirmative Action Program

AUTHORITY: 5 U.S.C. 7201; 42 U.S.C. 2000e; 38
U.S.C. 101(2), 2011(3), 2014; 5 U.S.C. 3112; 29
U.S.C. 7191(b).

SOURCE: 48 FR 193, Jan. 4, 1983, unless oth-
erwise noted.

§720.301 Purpose and authority.

This subpart sets forth requirements
for agency disabled veteran affirmative
action programs (DVAAPs) designed to
promote Federal employment and ad-
vancement opportunities for qualified
disabled veterans. The regulations in
this subpart are prescribed pursuant to
responsibilities assigned to the Office
of Personnel Management (OPM) under
38 U.S.C. 4214, and section 307 of the
Civil Service Reform Act of 1978 (b
U.S.C. 3112).

[70 FR 72068, Dec. 1, 2005]

§720.302 Definition.

As used in this subpart, the terms
veteran and disabled veteran have the
meanings given to these terms in title
38 of the United States Code.

§720.303 Agency programs.

(a) Continuing Programs. Each Depart-
ment, agency, and instrumentality in
the executive branch, including the
U.S. Postal Service and the Postal
Rate Commission, shall conduct a con-
tinuing affirmative program for the re-
cruitment, hiring, placement, and ad-
vancement of disabled veterans.

(b) Program Responsibility. The head of
each agency shall assign overall pro-
gram responsibility to an appropriate
agency official. The official so des-
ignated shall be at a high enough level
to ensure effective program adminis-
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tration and the devotion of adequate
resources to the program.

(c) Problem Analysis. (1) Annually,
OPM will provide appropriate data on
the employment of disabled veterans to
each agency participating in the Cen-
tral Personnel Data File (CPDF). These
data will be taken from CPDF. For
DVAAP purposes, CPDF data are con-
sidered to be the official record of the
status of disabled veteran employment
within each participating agency. Each
participating agency is responsible for
assuring that such records are timely,
accurate, and complete.

(2) CPDF data must be analyzed by
participating agencies to identify prob-
lem areas and deficiencies in the em-
ployment and advancement of disabled
veterans. (OPM will establish with
each agency mnot participating in
CPDF, the nature and extent of data to
be used in identifying problems and de-
ficiencies.) Based on this analysis,
agencies shall develop methods to im-
prove the recruitment, hiring, place-
ment, and advancement of disabled
veterans, or revise or redirect existing
methods, as necessary. These methods
must then be translated into action
items.

§720.304 Agency plan.

(a) Plan Development. As part of the
affirmative action plan it prepares pur-
suant to section 501(b) of the Rehabili-
tation Act of 1973 (29 U.S.C. 791 (b))
(‘“‘Section 501(b) Plan’’), each Depart-
ment, agency, or instrumentality in
the executive branch must have an up-
to-date affirmative action plan for the
employment and advancement of dis-
abled veterans.

(1) Each agency must review its plan
on an annual basis, together with its
accomplishments for the previous fis-
cal year, updated employment data,
and any changes in agency mission or
structure, and update the plan as nec-
essary. Agency operating components
and field installations required to de-
velop separate plans under paragraph
(b) of this section, below, must perform
the same type of annual review and up-
date of their plans.

(2) Plans shall cover a time period of
not less than one year and may cover a
longer period if concurrent with the
agency’s Section 501(b) Plan. Each plan
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must specify the period of time it cov-
ers.

(3) Initial plans for fiscal year 1983 re-
quired under this subpart must be de-
veloped by January 30, 1983 and must
be in effect on that day.

(b) Plan Coverage. (1) Each agency
must have an agencywide plan covering
all of its operating components and
field installations. Agencywide plans
shall include instructions assigning
specific responsibilities on affirmative
actions to be taken by the agency’s
various operating components and field
installations to promote the employ-
ment and advancement of disabled vet-
erans. OPM must be informed when
headquarters offices require plans at
the field or installation level.

(2) Agency operating components and
field installations must have a copy of
the plan covering them, and must im-
plement their responsibilities under it.
OPM may require operating compo-
nents and field installations to develop
separate plans in accordance with pro-
gram guidance and/or instructions.

(c) Plan Submission. Affirmative ac-
tion plans developed under this section
shall be submitted to OPM upon re-
quest. The Office of Personnel Manage-
ment will review a selection of agency
plans each fiscal year.

(d) Plan Certification. BEach agency
must certify to OPM by December 1 of
each year that it has an up-to-date
plan as required by this section. This
certification must indicate the date
the agency’s most recent plan was ef-
fective or was last amended.

(e) Plan Content. Disabled veteran af-
firmative action plans shall, at a min-
imum, contain:

(1) A statement of the agency’s pol-
icy with regard to the employment and
advancement of disabled veterans, es-
pecially those who are 30 percent or
more disabled.

(2) The name and title of the official
assigned overall responsibility for de-
velopment and implementation of the
action plan.

(3) An assessment of the current sta-
tus of disabled veteran employment
within the agency, with emphasis on
those veterans who are 30 percent or
more disabled.

(4) A description of recruiting meth-
ods which will be used to seek out dis-
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abled veteran applicants, including
special steps to be taken to recruit vet-
erans who are 30 percent or more dis-
abled.

(5) A description of how the agency
will provide or improve internal ad-
vancement opportunities for disabled
veterans.

(6) A description of how the agency
will inform its operating components
and field installations, on a regular
basis, of their responsibilities for em-
ploying and advancing disabled vet-
erans.

(7) A description of how the agency
will monitor, review, and evaluate its
planned efforts, including implementa-
tion at operating component and field
installation levels during the period
covered by the plan.

§720.305 Agency accomplishment re-
ports.

(a) Not later than December 1 of each
year, agencies must submit an annual
accomplishment report on their dis-
abled veterans affirmative action pro-
gram to the Office of Personnel Man-
agement, covering the previous fiscal
year.

(b) Agency annual accomplishment
reports must describe:

(1) Methods used to recruit and em-
ploy disabled veterans, especially those
who are 30 percent or more disabled.

(2) Methods used to provide or im-
prove internal advancement opportuni-
ties for disabled veterans.

(3) A description of how the activities
of major operating components and
field installations were monitored, re-
viewed, and evaluated.

(4) An explanation of the agency’s
progress in implementing its affirma-
tive action plan during the fiscal year.
Where progress has not been shown,
the report will cite reasons for the lack
of progress, along with specific plans
for overcoming cited obstacles to
progress.

§720.306 Responsibilities of The Office
of Personnel Management.

(a) Program Review. OPM will monitor
agency program implementation
through review of agency plans, direct
agency contact, review of employment
data, and through other appropriate
means. As it deems appropriate, OPM
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will conduct onsite evaluations of pro-
gram effectiveness, both at agency
headquarters and at field installations
or operating components.

(b) Technical Assistance. The Office of
Personnel Management will provide
technical assistance, guidance, instruc-
tions, data, and other information as
appropriate to supplement and support
agency programs for disabled veterans.

(c) Semiannual Reports. As provided
by 38 U.S.C. 2014(d), OPM will, on at
least a semiannual basis, publish re-
ports on Government-wide progress in
implementing affirmative action pro-
grams for disabled veterans.

(d) Report to Congress. As required by
38 U.S.C. 2014(e), OPM will report to
Congress each year on the implementa-
tion and progress of the program.
These reports will include specific as-
sessments of agency progress or lack of
progress in meeting the objectives of
the program.

[48 FR 193, Jan. 4, 1983, as amended at 66 FR
66711, Dec. 27, 2001]

§720.307 Interagency report clearance.

The reports contained in this regula-
tion have been cleared in accordance
with FPMR 101-11.11 and assigned
interagency report control number
0305-OPM-AN.

Subparts D-1 [Reserved]

Subpart J—Equal Opportunity
Without Regard to Politics or
Marital Status

§720.901 Equal opportunity without
regard to politics or marital status.

(a) In appointments and position
changes. In determining the merit and
fitness of a person for competitive ap-
pointment or appointment by non-
competitive action to a position in the
competitive service, an appointing offi-
cer shall not discriminate on the basis
of the person’s political affiliations, ex-
cept when required by statute, or on
the basis of marital status

(b) In adverse actions and termination
of probationers. An agency may not
take an adverse action against an em-
ployee covered by part 752 of this chap-
ter, not effect the termination of a pro-
bationer under part 315 of this chapter,
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(1) for political reasons, except when
required by statute, or (2) because of
marital status.

(6 U.8.C. 2301, 2302, 7202, 7203, 7204)
[44 FR 48149, Aug. 17, 1979]

APPENDIX TO PART 720—GUIDELINES FOR
THE DEVELOPMENT OF A FEDERAL
RECRUITMENT PROGRAM TO IMPLE-
MENT 5 U.S.C. SECTION 7201, AS
AMENDED !

1. Background Information. A. In 1964 the
Congress adopted a basic anti-discrimination
policy for Federal employment, stating:

It is the policy of the United States to in-
sure equal employment opportunities for em-
ployees without discrimination because of
race, color, religion, sex or national origin.
[6 U.S.C. 7151]2

In 1978, Congress reaffirmed and amended
this policy as part of the Civil Service Re-
form Act of 1978 [Sec. 310 of Pub. L. 95-454],
requiring immediate development of a re-
cruitment program designed to eliminate
underrepresentation of minority groups in
specific Federal job categories. Section 310
directs the Equal Employment Opportunity
Commission:

1. To establish Guidelines proposed to be
used for a program designed to eliminate
such underrepresentation;

2. To make, in consultation with OPM, ini-
tial determinations of underrepresentation
which are proposed to be used in this pro-
gram; and

3. To transmit the determinations made
under (2) above to the Executive Agencies,
the Office of Personnel Management and the
Congress, within 60 days of enactment.

The Office of Personnel Management
(OPM)3 is directed by this amendment:

1. To issue regulations to implement a pro-
gram under EEOC Guidelines within 180 days
after enactment, which shall provide that
Executive agencies conduct continuing re-
cruitment programs to carry out the anti-
discrimination policy in a manner designed

1This section originally was section 701(b)

(2nd Proviso) of the Civil Rights Act of 1964
(Pub. L. 88-352, July 2, 1964), codified as 5
U.S.C. 7151. Section 71561 was further amend-
ed by section 310 of the Civil Service Reform
Act of 1978. This Act also redesignated sec-
tion 7151 as section 7201, effective January
11, 1979. (Sec. 703(a)(1) of the Act.)

2 Jbid.

3This Office was created by Reorganization
Plan No. 2, issued pursuant to 5 U.S.C. 901 et
seq. It will assume personnel management
functions of the present Office of Personnel
Management on January 1, 1979.
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to eliminate underrepresentation in identi-
fied categories of civil service;

2. To provide continuing assistance to Fed-
eral agencies in carrying out such programs;

3. To conduct a continuing program of
evaluation and oversight to determine the
effectiveness of such programs;

4. To establish occupational, professional
and other groupings within which appro-
priate recruitment will occur, based upon
the determinations of underrepresentation
pursuant to these Guidelines; and

5. To report annually to the Congress on
this program, not later than January 31 of
each year.

Congress further directed that the recruit-
ment program must be administered con-
sistent with provisions of Reorganization
Plan No. 1 of 1978.4

B. In framing these Guidelines and making
its initial determinations of underrepresen-
tation, the Equal Employment Opportunity
Commission (Commission) is acting pursuant
to its obligations and authority under 5
U.S.C. 7201, as amended; Section 717 of title
VII of the Civil Rights Act of 1964, as amend-
ed; Reorganization Plan No. 1 of 1978 (issued
pursuant to 5 U.S.C. 901 et seq.) and Execu-
tive Order 12067, issued under this Plan (43
FR 28967, June 30, 1978). This Commission
must develop and/or ensure the development
of uniform, coherent and effective standards
for administration and enforcement of all
Federal anti-discrimination and equal em-
ployment opportunity laws, policies and pro-
grams, and to ensure the elimination of du-
plication and inconsistency in such pro-
grams.

C. A review of the legislative history of
Federal equal employment opportunity pol-
icy provides further guidance on the scope
and nature of determinations and guidelines
to be issued for this program.

The basic policy statement on Federal
equal employment policy enacted by the
Congress in 1964 (b U.S.C. 7151, redesignated
as section 7201) gave the President authority
for implementation. Executive Order 11246
(1966), expanded and superseded by Executive
Order 11478 (1969) with respect to Federal em-
ployment, required Federal agencies to de-
velop affirmative action programs designed
to eliminate discrimination and assure equal
employment opportunity.

In 1972, Congress found that serious dis-
crimination persisted in Federal employ-
ment. It found that minorities and women
were significantly absent at higher levels in
Federal employment, and severely underrep-
resented in some Federal agencies and in
some geographic areas where they con-
stituted significant proportions of the popu-
lation. After a detailed review of Federal em-

4Conference Report on Civil Service Reform
Act of 1978, No. 95-1272, p. 145.
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ployment practices and statistics, the Con-
gress concluded that:

The disproportionate distribution of mi-
norities and women throughout the Federal
bureaucracy and their exclusion from higher
level policy-making and supervisory posi-
tions indicates the government’s failure to
pursue its policy of equal employment oppor-
tunity.®s

Congress found that this exclusion resulted
from overt and ‘‘systemic’ discriminatory
practices.

These findings, among others, led Congress
to extend title VII coverage to Federal em-
ployment in Section 717 of the Equal Em-
ployment Opportunity Act of 1972.

The Civil Service Reform Act of 1978 clear-
ly states, for the first time, that ‘‘it is the
policy of the United States * * * to provide
* % % a Federal workforce reflective of the
Nation’s diversity * * *76 The Act estab-
lishes in law as the first merit principle that
recruitment should be designed to achieve a
Federal workforce from ‘‘all segments of so-
ciety.” Among the personnel practices pro-
hibited by the Act is discrimination prohib-
ited under title VII of the Civil Rights Act of
1964, as amended.” Therefore, the Civil Serv-
ice Reform Act and its directive for a special
recruitment program clearly unite require-
ments for basic Federal personnel policy
with requirements for Federal equal employ-
ment policy.

It is clear from the legislative history of
Federal equal employment policy that the
legal standards of title VII must be applied
to Federal employment. Thus, guidelines for
a recruitment program designed to eliminate
underrepresentation in Federal agency em-
ployment must be developed consistent with
the framework of affirmative action pro-
grams.

D. Guided by the review of the legislative
history, and the responsibilities and authori-
ties cited in I(B) of this appendix, the Com-
mission is issuing these Guidelines to pro-
vide a framework for development of recruit-
ment program regulations by OPM. The
Commission may later provide more detailed
guidance, through consultation with OPM,
designed to achieve an overall Federal equal
employment program which is consistent
with, and which effectively implements title
VII requirements.

II. Initial Determinations of Underrepresenta-
tion. A. Pursuant to Section 7201, underrep-
resentation exists when the percentages of
minority and female Federal employees in

5 Legislative History of the Equal Employment

Opportunity Act of 1972, p. 83. See pp. 82-86
and 421-425 for Congressional Findings.

6Civil Service Reform Act of 1978, Section
3.

7Section 101(a) of the Act, 5 U.S.C.
2301(b)(1) and 2302(b)(1)(A), as amended.
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specific grades are less than their percent-
ages in the civilian labor force. ‘“‘Minority”’
refers only to those groups classified as ‘“‘mi-
nority” for the purpose of data collection by
the Commission and OPM in furtherance of
Federal equal employment opportunity poli-
cies. The civilian labor force includes all per-
sons 16 years of age and over except the
armed forces, who are employed or seeking
employment. Such a determination of under-
representation is designated in these Guide-
lines as ‘‘below the Section 7201 level”’.

B. The Commission has examined existing
data on Federal employment and the civilian
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labor force and has made initial determina-
tions of underrepresentation of groups by
race, national origin and sex in specific
grades of the major Federal pay systems,
under the legal authorities cited in I(B), of
this appendix.

C. The Table which follows shows the
grades at which the percentage of each group
in the Federal workforce falls below its per-
centage in the civilian labor force. The table
covers four major Federal pay systems which
account for more than 95 percent of Federal
employees, excluding the Postal Service.?8

CIVILIAN LABOR FORCE AND FEDERAL EMPLOYMENT GRADES AT WHICH MINORITIES AND WOMEN
ARE BELOW THE 7201 LEVEL, BY SELECTED PAY SYSTEMS, AND BY SEX, RACE, AND NATIONAL

ORIGIN—1977
Percent of Grades Below the 7201 Level
. - Civilian
Sex/Race/National Origin Labor Gen Sched and | Non-spvsry Reg- | Leader Regular Spvsry Regular
Force Equivalent ular Wage Wage Wage
Number of Grades .........ccccceeviviees | covvviiiiiiie 18 15 15 19
Women ... 41.0 9+ 2+ 2+ All
White 34.0 9+ All All All
Black . 4.6 11+ 5+ 5+ 5+
Hispanic 1.7 6+ All 2, 4+ All
AsAm/Pacls 6 1, 10+ 2+ 2+ All
AmIn/AlNa .. R 13+ 9+ 1,5, 6, 9+ 4,9 11+
Minority Men 8.9 3+ 13+ 11, 14+ 13+
Black . 5.3 4, 6+ 12+ 11+ 11+
Hispanic 2.8 All 14+ 1,15 13-15, 17+
AsAm/Pacls 7 1-8, 10, 16+ 9, 14+ 1,3,8,9 12+ 1,3,8,9, 17+
Amin/AlNa 2 None 14 1, 13+ 17+
NoTES. 1. Comparable data for white men shown below are for reference.
White Men ......ccoviviviiiiciciiis 50.1 1-8 14 1-5 1-3

2. + means “and all grades above”.
3. Detail may not add to total because of rounding.

Sources: Civilian Labor Force information based on data from the Current Population Survey, Bureau of Labor Statistics, Em-

ployment and Earnings, Vol. 25, No. 1, January 1978.

Information on grades below 7201 level based on Office of Personnel Management data from Equal Employment Opportunity

Statistics, November 20, 1977 (publication in process).

D. The initial determinations of underrep-
resentation were based upon average 1977
labor force data from the Current Population
Survey published by the Bureau of Labor
Statistics (Employment and Earnings, Janu-
ary 1978), and 1977 Federal workforce statis-
tics from Equal Employment Opportunity Sta-
tistics (publication in process).

The labor force figures are published annu-
ally; the Federal employment statistics
semiannually. These measures, and any
modifications agreed upon by the Commis-
sion and OPM, will be updated annually.

Regional and area Federal employment
statistics are available from the Office of
Personnel Management. The latest reliable
local labor force data by race, national ori-

8The initial determinations are based on
data for only those agencies covered by the
Civil Service Reform Act of 1978. The Com-
mission will make subsequent determina-
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gin, and sex is from the 1970 Census. The
Commission and OPM will consult on appro-
priate labor force measures to be used for
local analyses.

E. These initial determinations are based
upon a preliminary analysis of the data, and
may be further refined by the Commission,
in consultation with OPM, to include geo-
graphic and occupational underrepresenta-
tion. It is further recognized that for the
purpose of developing regulations, the OPM,
in consultation with the Commission, will
undertake more specific analyses of data use
and applicability necessary to develop pro-
grams for the Federal agencies pursuant to
Section 7201(a)(2)(C). The OPM may establish
criteria for grouping agencies, for treating

tions on other agencies covered by title VII,

e.g. the U.S. Postal Service, TVA, Central
Intelligence Agency, Federal Reserve Board.
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agency components separately and for group-
ing grades and pay systems. In addition,
OPM may study other available data sources
and use other techniques to assure statis-
tically significant findings of underrepresen-
tation. Based upon these studies, OPM may
make recommendations to the Commission
for future determinations of underrepresen-
tation.

III. Procedures for Developing Recruitment
Programs. A. The program developed and im-
plemented by OPM under Section 7201 should
be designed to result in applicant pools with
sufficient qualified members of underrep-
resented groups. Where the supply of such
groups initially appears to be low for specific
occupational, professional and other
groupings, the program should be designed so
that recruitment efforts stimulate interest
of underrepresented groups in those occupa-
tions where there are realistic projections of
Federal employment opportunities.

B. In establishing groupings for deter-
mining underrepresentation, OPM should
utilize broad occupational categories to the
extent possible.

C. The Commission recognizes that OPM’s
regulations should allow flexibility in devel-
opment and design of each Federal agency’s
recruitment program. However, all statis-
tical comparisons must be computed in a
manner consistent with the method utilized
in II C of this appendix.

The Commission recommends that each
agency program meet several minimum re-
quirements. The program should be based on
a determination of underrepresentation in
the agency’s total workforce, in appropriate
geographic components; by grade; by broad
occupational, professional and other
groupings in comparison to the national ci-
vilian labor force, according to the criteria
developed by OPM under these guidelines.

Where an agency or major component
thereof (such as Headquarters and Regional
Offices) is located in a geographic area where
the percentage of underrepresented groups in
the area civilian labor force is higher than
their percentage in the national labor force,
the agency or appropriate component should
conduct its recruitment program for that
component on the basis of the higher level of
representation in the relevant civilian labor
force.

Where an agency or major component
thereof is located in a geographic area where
participation of a particular underrep-
resented group in the area labor force is sig-
nificantly lower than their participation in
the national labor force, such agency or com-
ponent may, in consultation with OPM, uti-
lize the lower applicable civilian labor force
percentage in determining underrepresenta-
tion for the component. In no event, how-
ever, may the agency utilize a figure lower
than the regional or nationwide Section 7201
level for positions where recruitment on a
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regional or nationwide basis is feasible. Fac-
tors such as size of the agency or unit, na-
ture of jobs and their wage or pay scale may
be considered to set goals and to justify a re-
cruitment program focused on various job
categories.

IV. Scope of Actions Covered by This Pro-
gram. A. “Recruitment’ under this program
is defined as the total process by which the
Federal Government and the Federal agen-
cies locate, identify and assist in the em-
ployment of qualified or qualifiable appli-
cants from underrepresented groups for job
openings in grades and in occupational cat-
egories where underrepresentation has been
determined. This process should include in-
novative internal, as well as targeted exter-
nal, recruitment actions.

B. Prior to developing regulations, the Of-
fice should review data on personnel actions
and other information, to identify those job
categories for which internal recruitment
and external recruitment is most appro-
priate and feasible, and to provide guidance
to the Federal agencies for targeting their
recruitment programs, based on this infor-
mation. OPM should advise all agencies that
all job qualifications, personnel procedures
and criteria must be consistent with the Uni-
form Guidelines on Employee Selection Proce-
dures (43 FR 38290 August 25, 1978) OPM
should consider the following in providing
guidance to agencies:

1. External Recruitment Programs. a. Such
programs should focus on grade levels and/or
job categories where underrepresentation
has been identified and where external re-
cruitment realistically will result in hiring
opportunities.

Recruitment programs also should include
a review of job functions to determine those
jobs that may be better performed by per-
sons who are bicultural and who have bilin-
gual capabilities, and those jobs that can be
performed by persons not fluent in English.

b. Where eligibility lists are used for filling
jobs, it is recommended that the regulations
require, an analysis by race, national origin
and sex, to determine whether the list con-
tains sufficient candidates from groups
underrepresented in those jobs. OPM should
require that where the list does not have
such representation, expanded recruitment
procedures be designed to assure that mem-
bers of underrepresented groups qualified to
perform the job(s) are included in the pool of
applicants from which the selecting official
makes the selection. Such expanded recruit-
ment procedures may include additional ex-
ternal recruitment or various actions (such
as described in 2. below) to reach members of
these groups within the Federal workforce
who are qualified or qualifiable for these
jobs.

2. Internal Recruitment Programs. a. Internal
recruitment programs should be designed by
agencies to identify currently qualified or
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qualifiable persons for job categories and se-
ries where underrepresentation prevails, ac-
cording to the national determinations and
the determinations made by each agency
under these guidelines.

b. Further, OPM should work with Federal
agencies to develop effective mechanisms for
providing information on Federal job oppor-
tunities, targeted to reach Federal employ-
ees from underrepresented groups in all
agencies in order to broaden the applicant
pool.

V. Consistency with Reorganization Plan No.
1 of 1978. A. The Office shall develop regula-
tions and implement this program in con-
sultation with the Commission and with
other affected agencies in such manner that
their recruitment programs may be incor-
porated as a consistent and effective element
of the agencies’ national and regional equal
employment opportunity plans. Each agency
is required to implement such plans under
the direction and guidance of the Commis-
sion in accordance with Section 717 of title
VII of the Civil Rights Act of 1964, as amend-
ed, and Executive Order 12067.

B. Procedures shall be established by OPM
and the Commission to assure appropriate
consultation in development of the regula-
tions.

C. Pursuant to Reorganization Plan No. 1
and to Executive Order 12067 issued there-
under, the Commission will establish proce-
dures to provide appropriate consultation
and review of the program on a continuing
basis, to maximize its effectiveness and
eliminate any duplication, conflict or incon-
sistency in requirements for equal oppor-
tunity programs in the Federal agencies.

D. In preparing its annual report to the
Congress pursuant to the Act, OPM should
do so in consultation with the Commission.

[44 FR 22031, Apr. 13, 1979; 44 FR 76747, Dec.
28, 1979]

PART  723—ENFORCEMENT  OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE OFFICE OF PER-
SONNEL MANAGEMENT

Sec.
723.101 Purpose.
723.102 Application.
723.103 Definitions.
723.104-723.109 [Reserved]
723.110 Self-evaluation.
723.111 Notice.
723.112-723.129 [Reserved]
723.130 General prohibitions against dis-
crimination.
723.131-723.139 [Reserved]
723.140 Employment.
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723.141-723.148 [Reserved]

723.149 Program accessibility: Discrimina-
tion prohibited.

723.1560 Program accessibility: Existing fa-
cilities.

723.151 Program accessibility:
struction and alterations.

723.152-723.159 [Reserved]

723.160 Communications.

723.161-723.169 [Reserved]

723.170 Compliance procedures.

AUTHORITY: 29 U.S.C. 794.

SOURCE: 53 FR 25880, 25885, July 8, 1988, un-
less otherwise noted.

New con-

§723.101 Purpose.

The purpose of this regulation is to
effectuate section 119 of the Rehabili-
tation, Comprehensive Services, and
Developmental Disabilities Amend-
ments of 1978, which amended section
504 of the Rehabilitation Act of 1973 to
prohibit discrimination on the basis of
handicap in programs or activities con-
ducted by Executive agencies or the
United States Postal Service.

§723.102 Application.

This regulation (§§723.101-723.170) ap-
plies to all programs or activities con-
ducted by the agency, except for pro-
grams or activities conducted outside
the United States that do not involve
individuals with handicaps in the
United States.

§723.103 Definitions.

For purposes of this regulation, the
term—

Assistant Attorney General means the
Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auzxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, Brailled materials,
audio recordings, and other similar
services and devices. Auxiliary aids
useful for persons with impaired hear-
ing include telephone handset ampli-
fiers, telephones compatible with hear-
ing aids, telecommunication devices
for deaf persons (TDD’s), interpreters,
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notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking 1lots, rolling
stock or other conveyances, or other
real or personal property.

Historic preservation programs means
programs conducted by the agency that
have preservation of historic properties
as a primary purpose.

Historic properties means those prop-
erties that are listed or eligible for
listing in the National Register of His-
toric Places or properties designated as
historic under a statute of the appro-
priate State or local government body.

Individual with handicaps means any
person who has a physical or mental
impairment that substantially limits
one or more major life activities, has a
record of such an impairment, or is re-
garded as having such an impairment.

As used in this definition, the phrase:

(1) Physical or mental impairment in-
cludes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and

lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
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retardation, emotional illness, and
drug addiction and alcoholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by the agency as having
such an impairment.

Qualified individual
means—

(1) With respect to preschool, elemen-
tary, or secondary education services
provided by the agency, an individual
with handicaps who is a member of a
class of persons otherwise entitled by
statute, regulation, or agency policy to
receive education services from the
agency;

(2) With respect to any other agency
program or activity under which a per-
son is required to perform services or
to achieve a level of accomplishment,
an individual with handicaps who
meets the essential eligibility require-
ments and who can achieve the purpose
of the program or activity without
modifications in the program or activ-
ity that the agency can demonstrate
would result in a fundamental alter-
ation in its nature;

(3) With respect to any other pro-
gram or activity, an individual with
handicaps who meets the essential eli-
gibility requirements for participation
in, or receipt of benefits from, that pro-
gram or activity; and

with handicaps
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(4) Qualified handicapped person as
that term is defined for purposes of em-
ployment in 29 CFR 1613.702(f), which is
made applicable to this regulation by
§723.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93-
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516, 88
Stat. 1617); the Rehabilitation, Com-
prehensive Services, and Develop-
mental Disabilities Amendments of
1978 (Pub. L. 95-602, 92 Stat. 2955); and
the Rehabilitation Act Amendments of
1986 (Pub. L. 99-506, 100 Stat. 1810). As
used in this regulation, section 504 ap-
plies only to programs or activities
conducted by Executive agencies and
not to federally assisted programs.

Substantial impairment means a sig-
nificant loss of the integrity of finished
materials, design quality, or special
character resulting from a permanent
alteration.

§§723.104-723.109 [Reserved]

§723.110 Self-evaluation.

(a) The agency shall, by September 6,
1989, evaluate its current policies and
practices, and the effects thereof, that
do not or may not meet the require-
ments of this regulation and, to the ex-
tent modification of any such policies
and practices is required, the agency
shall proceed to make the necessary
modifications.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing individuals with handicaps or orga-
nizations representing individuals with
handicaps, to participate in the self-
evaluation process by submitting com-
ments (both oral and written).

(c) The agency shall, for at least
three years following completion of the
self-evaluation, maintain on file and
make available for public inspection:

(1) A description of areas examined
and any problems identified; and

(2) A description of any modifications
made.

§723.111 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
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provisions of this regulation and its ap-
plicability to the programs or activi-
ties conducted by the agency, and
make such information available to
them in such manner as the head of the
agency finds necessary to apprise such
persons of the protections against dis-
crimination assured them by section
504 and this regulation.

§§723.112-723.129 [Reserved]

§723.130 General prohibitions against
discrimination.

(a) No qualified individual with
handicaps shall, on the basis of handi-
cap, be excluded from participation in,
be denied the benefits of, or otherwise
be subjected to discrimination under
any program or activity conducted by
the agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified individual with
handicaps the opportunity to partici-
pate in or benefit from the aid, benefit,
or service;

(ii) Afford a qualified individual with
handicaps an opportunity to partici-
pate in or benefit from the aid, benefit,
or service that is not equal to that af-
forded others;

(iii) Provide a qualified individual
with handicaps with an aid, benefit, or
service that is not as effective in af-
fording equal opportunity to obtain the
same result, to gain the same benefit,
or to reach the same level of achieve-
ment as that provided to others;

(iv) Provide different or separate aid,
benefits, or services to individuals with
handicaps or to any class of individuals
with handicaps than is provided to oth-
ers unless such action is necessary to
provide qualified individuals with
handicaps with aid, benefits, or serv-
ices that are as effective as those pro-
vided to others;

(v) Deny a qualified individual with
handicaps the opportunity to partici-
pate as a member of planning or advi-
sory boards;
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(vi) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others
receiving the aid, benefit, or service.

(2) The agency may not deny a quali-
fied individual with handicaps the op-
portunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration the purpose or effect of
which would—

(i) Subject qualified individuals with
handicaps to discrimination on the
basis of handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to in-
dividuals with handicaps.

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would—

(i) Exclude individuals with handi-
caps from, deny them the benefits of,
or otherwise subject them to discrimi-
nation under any program or activity
conducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to individuals with handicaps.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified individ-
uals with handicaps to discrimination
on the basis of handicap.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified individ-
uals with handicaps to discrimination
on the basis of handicap, nor may the
agency establish requirements for the
programs or activities of licensees or
certified entities that subject qualified
individuals with handicaps to discrimi-
nation on the basis of handicap. How-
ever, the programs or activities of enti-
ties that are licensed or certified by
the agency are not, themselves, cov-
ered by this regulation.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
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tive order to individuals with handi-
caps or the exclusion of a specific class
of individuals with handicaps from a
program limited by Federal statute or
Executive order to a different class of
individuals with handicaps is not pro-
hibited by this regulation.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified individuals with handicaps.

§§723.131-723.139 [Reserved]

§723.140 Employment.

No qualified individual with handi-
caps shall, on the basis of handicap, be
subject to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

§§723.141-723.148 [Reserved]

§723.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§723.150, no qualified individual with
handicaps shall, because the agency’s
facilities are inaccessible to or unus-
able by individuals with handicaps, be
denied the benefits of, be excluded from
participation in, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

§723.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by individuals with handicaps.
This paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by individuals
with handicaps;

(2) In the case of historic preserva-
tion programs, require the agency to
take any action that would result in a
substantial impairment of significant
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historic features of an historic prop-
erty; or

(3) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§723.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that in-
dividuals with handicaps receive the
benefits and services of the program or
activity.

(b) Methods—(1) General. The agency
may comply with the requirements of
this section through such means as re-
design of equipment, reassignment of
services to accessible buildings, assign-
ment of aides to beneficiaries, home
visits, delivery of services at alternate
accessible sites, alteration of existing
facilities and construction of new fa-
cilities, use of accessible rolling stock,
or any other methods that result in
making its programs or activities read-
ily accessible to and usable by individ-
uals with handicaps. The agency is not
required to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The agency, in mak-
ing alterations to existing buildings,
shall meet accessibility requirements
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151-4157), and any regula-
tions implementing it. In choosing
among available methods for meeting
the requirements of this section, the
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agency shall give priority to those
methods that offer programs and ac-
tivities to qualified individuals with
handicaps in the most integrated set-
ting appropriate.

(2) Historic preservation programs. In
meeting the requirements of §723.150(a)
in historic preservation programs, the
agency shall give priority to methods
that provide physical access to individ-
uals with handicaps. In cases where a
physical alteration to an historic prop-
erty is not required because of
§723.150(a) (2) or (3), alternative meth-
ods of achieving program accessibility
include—

(i) Using audio-visual materials and
devices to depict those portions of an
historic property that cannot other-
wise be made accessible;

(ii) Assigning persons to guide indi-
viduals with handicaps into or through
portions of historic properties that
cannot otherwise be made accessible;
or

(iii) Adopting other innovative meth-
ods.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
November 7, 1988, except that where
structural changes in facilities are un-
dertaken, such changes shall be made
by September 6, 1991, but in any event
as expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
March 6, 1989, a transition plan setting
forth the steps necessary to complete
such changes. The agency shall provide
an opportunity to interested persons,
including individuals with handicaps or
organizations representing individuals
with handicaps, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a min-
imum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
individuals with handicaps;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;
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(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

§723.151 Program accessibility: New

construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by individuals with handi-
caps. The definitions, requirements,
and standards of the Architectural Bar-
riers Act (42 U.S.C. 4151-4157), as estab-
lished in 41 CFR 101-19.600 to 101-19.607,
apply to buildings covered by this sec-
tion.

§§723.152-723.159 [Reserved]

§723.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford an individual with handicaps
an equal opportunity to participate in,
and enjoy the benefits of, a program or
activity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the individual with handi-
caps.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems
shall be used to communicate with per-
sons with impaired hearing.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
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and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a funda-
mental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with §723.160 would re-
sult in such alteration or burdens. The
decision that compliance would result
in such alteration or burdens must be
made by the agency head or his or her
designee after considering all agency
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity and must be accom-
panied by a written statement of the
reasons for reaching that conclusion. If
an action required to comply with this
section would result in such an alter-
ation or such burdens, the agency shall
take any other action that would not
result in such an alteration or such
burdens but would nevertheless ensure
that, to the maximum extent possible,
individuals with handicaps receive the
benefits and services of the program or
activity.

§§723.161-723.169 [Reserved]

§723.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs and
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
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Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) The Assistant Director for Per-
sonnel and EEO shall be responsible for
coordinating implementation of this
section. Complaints may be sent to the
Assistant Director for Personnel and
EEO, Office of Personnel Management,
Room 1479, 1900 E St., NW., Wash-
ington, DC 20415.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.

(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate Government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151-4157), is not readily ac-
cessible to and usable by individuals
with handicaps.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.

(h) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter
required by §723.170(g). The agency
may extend this time for good cause.

(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

(j) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
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date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

(1) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

[63 FR 25880 and 25885, July 8, 1988, as amend-
ed at 53 FR 25880, July 8, 1988]

PART 724—IMPLEMENTATION OF
TITLE I OF THE NOTIFICATION
AND FEDERAL EMPLOYEE ANTI-
DISCRIMINATION AND RETALIA-
TION ACT OF 2002

Subpart A—Reimbursement of Judgment
Fund

Sec.

724.101
724.102
724.103
724.104
724.105
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Purpose and scope.
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Agency obligations.
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Subpart B—Notification of Rights and
Protections and Training
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AUTHORITY: Sec. 204 of Pub. L. 107-174, 116
Stat. 566; Presidential Memorandum dated
July 8, 2003, ‘‘Delegation of Authority Under
Section 204(a) of the Notification and Fed-
eral Employee Antidiscrimination Act of
2002.”

SOURCE: 71 FR 27187, May 10, 2006, unless
otherwise noted.
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Subpart A—Reimbursement of
Judgement Fund

§724.101 Purpose and scope.

This subpart implements Title II of
the Notification and Federal Employee
Antidiscrimination and Retaliation
Act of 2002 concerning the obligation of
Federal agencies to reimburse the
Judgment Fund for payments. The reg-
ulations describe agency obligations
and the procedures for reimbursement
and compliance.

§724.102 Definitions.

In this part:

Agency means an Executive agency as
defined in 5 U.S.C. 105, the United
States Postal Service, or the Postal
Rate Commission;

Antidiscrimination Laws refers to 5
U.S.C. 2302(b)(1), 5 U.S.C. 2302(b)(9) as
applied to conduct described in 5 U.S.C.
2302(b)(1), 29 U.S.C. 206(d), 29 U.S.C. 631,
29 U.S.C. 633a, 29 U.S.C. 791 and 42
U.S.C. 2000e-16.

Applicant for Federal employment
means an individual applying for em-
ployment in or under a Federal agency;

Discipline means any one or a com-
bination of the following actions: rep-
rimand, suspension without pay, reduc-
tion in grade or pay, or removal.

Employee means an individual em-
ployed in or under a Federal agency;

Former Employee means an individual
formerly employed in or under a Fed-
eral agency;

Judgment Fund means the Judgment
Fund established by 31 U.S.C. 1304;

No FEAR Act means the ‘‘Notification
and Federal Employee Antidiscrimina-
tion and Retaliation Act of 2002;”

Notice means the written information
provided by Federal agencies about the
rights and protections available under
Federal Antidiscrimination Laws and
Whistleblower Protection Laws.

Payment, subject to the following ex-
ception, means a disbursement from
the Judgment Fund on or after October
1, 2003, to an employee, former em-
ployee, or applicant for Federal em-
ployment, in accordance with 28 U.S.C.
2414, 2517, 2672, 2677 or with 31 U.S.C.
1304, that involves alleged discrimina-
tory or retaliatory conduct described
in 5 U.S.C. 2302(b)(1) and (b)(8) or (b)(9)
as applied to conduct described in 5
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U.S.C. 2302(b)(1) and/or (b)(8) or conduct
described in 29 U.S.C. 206(d), 29 U.S.C.
631, 29 U.S.C. 633a, 29 U.S.C. 791 and 42
U.S.C. 2000e-16. For a proceeding in-
volving more than one disbursement
from the Judgment Fund, however,
this term shall apply only if the first
disbursement occurred on or after Oc-
tober 1, 2003.

Training means the process by which
Federal agencies instruct their em-
ployees regarding the rights and rem-
edies applicable to such employees
under the Federal Antidiscrimination
Laws and Whistleblower Protection
Laws.

Whistleblower Protection Laws refers
to 5 TU.S.C. 2302(b)(8) or 5 U.S.C.
2302(b)(9) as applied to conduct de-
scribed in 5 U.S.C. 2302(b)(8).

[71 FR 27187, May 10, 2006, as amended at 71
FR 41098, July 20, 2006; 71 FR 78037, Dec. 28,
2006]

§724.103 Agency obligations.

A Federal agency (or its successor
agency) must reimburse the Judgment
Fund for payments covered by the No
FEAR Act. Such reimbursement must
be made within a reasonable time as
described in §724.104.

§724.104 Procedures.

(a) The procedures that agencies
must use to reimburse the Judgment
Fund are those prescribed by the Fi-
nancial Management Service (FMS),
the Department of the Treasury, in
Chapter 3100 of the Treasury Financial
Manual. All reimbursements to the
Judgment Fund covered by the No
FEAR Act are expected to be fully col-
lectible from the agency. FMS will pro-
vide written notice to the agency’s
Chief Financial Officer within 15 busi-
ness days after payment from the
Judgment Fund.

(b) Within 45 business days of receiv-
ing the FMS notice, agencies must re-
imburse the Judgment Fund or contact
FMS to make arrangements in writing
for reimbursement.

§724.105 Compliance.

An agency’s failure to reimburse the
Judgment Fund, to contact FMS with-
in 45 business days after receipt of an
FMS notice for reimbursement under
§724.104 will be recorded on an annual
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basis and posted on the FMS Web site.
After an agency meets the require-
ments of §724.104, the recording will be
eliminated no later than the next an-
nual posting process.

§724.106 Effective date.

This subpart is effective on October
1, 2003.

Subpart B—Notification of Rights
and Protections and Training

SOURCE: 71 FR 41098, July 20, 2006, unless
otherwise noted.

§724.201 Purpose and scope.

(a) This subpart implements Title II
of the Notification and Federal Em-
ployee Antidiscrimination and Retalia-
tion Act of 2002 concerning the obliga-
tion of Federal agencies to notify all
employees, former employees, and ap-
plicants for Federal employment of the
rights and protections available to
them under the Federal Antidiscrimi-
nation Laws and Whistleblower Protec-
tion Laws. This subpart also imple-
ments Title II concerning the obliga-
tion of agencies to train their employ-
ees on such rights and remedies. The
regulations describe agency obligations
and the procedures for written notifica-
tion and training.

(b) Pursuant to section 205 of the No
FEAR Act, neither that Act nor this
notice creates, expands or reduces any
rights otherwise available to any em-
ployee, former employee or applicant
under the laws of the United States, in-
cluding the provisions of law specified
in 5 U.S.C. 2302(d).

§724.202 Notice obligations.

(a) Bach agency must provide notice
to all of its employees, former employ-
ees, and applicants for Federal employ-
ment about the rights and remedies
available under the Antidiscrimination
Laws and Whistleblower Protection
Laws applicable to them.

(b) The notice under this part must
be titled, ‘‘No FEAR Act Notice.”

(c) Each agency must provide initial
notice within 60 calendar days after
September 18, 2006. Thereafter, the no-
tice must be provided by the end of
each successive fiscal year and any
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posted materials must remain in place
until replaced or revised.

(d) After the initial notice, each
agency must provide the notice to new
employees within 90 calendar days of
entering on duty.

(e) Each agency must provide the no-
tice to its employees in paper (e.g., let-
ter, poster or brochure) and/or elec-
tronic form (e.g., e-mail, internal agen-
cy electronic site, or Internet Web
site). Each agency must publish the ini-
tial notice in the FEDERAL REGISTER.
Agencies with Internet Web sites must
also post the notice on those Web sites,
in compliance with section 508 of the
Rehabilitation Act of 1973, as amended.
For agencies with components that op-
erate Internet Web sites, the notice
must be made available by hyperlinks
from the Internet Web sites of both the
component and the parent agency. An
agency may meet its paper and elec-
tronic notice obligation to former em-
ployees and applicants by publishing
the initial notice in the FEDERAL REG-
ISTER and posting the notice on its
Internet Web site if it has one.

(f) To the extent required by law and
upon request by employees, former em-
ployees and applicants, each agency
must provide the notice in alternative,
accessible formats.

(g) Unless an agency is exempt from
the cited statutory provisions, the fol-
lowing is the minimum text to be in-
cluded in the notice. Each agency may
incorporate additional information
within the model paragraphs, as appro-
priate.

MODEL PARAGRAPHS

No FEAR ACT NOTICE

On May 15, 2002, Congress enacted the
“Notification and Federal Employee Anti-
discrimination and Retaliation Act of 2002,
which is now known as the No FEAR Act.
One purpose of the Act is to ‘‘require that
Federal agencies be accountable for viola-
tions of antidiscrimination and whistle-
blower protection laws.”” Public Law 107-174,
Summary. In support of this purpose, Con-
gress found that ‘‘agencies cannot be run ef-
fectively if those agencies practice or tol-
erate discrimination.” Public Law 107-174,
Title I, General Provisions, section 101(1).

The Act also requires this agency to pro-
vide this notice to Federal employees,
former Federal employees and applicants for
Federal employment to inform you of the
rights and protections available to you under
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Federal antidiscrimination and whistle-
blower protection laws.

ANTIDISCRIMINATION LAWS

A Federal agency cannot discriminate
against an employee or applicant with re-
spect to the terms, conditions or privileges
of employment on the basis of race, color, re-
ligion, sex, national origin, age, disability,
marital status or political affiliation. Dis-
crimination on these bases is prohibited by
one or more of the following statutes: 5
U.S.C. 2302(b)(1), 29 U.S.C. 206(d), 29 U.S.C.
631, 29 U.S.C. 633a, 29 U.S.C. 791 and 42 U.S.C.
2000e-16.

If you believe that you have been the vic-
tim of unlawful discrimination on the basis
of race, color, religion, sex, national origin
or disability, you must contact an Equal
Employment Opportunity (EEO) counselor
within 45 calendar days of the alleged dis-
criminatory action, or, in the case of a per-
sonnel action, within 45 calendar days of the
effective date of the action, before you can
file a formal complaint of discrimination
with your agency. See, e.g. 29 CFR 1614. If you
believe that you have been the victim of un-
lawful discrimination on the basis of age,
you must either contact an EEO counselor as
noted above or give notice of intent to sue to
the Equal Employment Opportunity Com-
mission (EEOC) within 180 calendar days of
the alleged discriminatory action. If you are
alleging discrimination based on marital sta-
tus or political affiliation, you may file a
written complaint with the U.S. Office of
Special Counsel (OSC) (see contact informa-
tion below). In the alternative (or in some
cases, in addition), you may pursue a dis-
crimination complaint by filing a grievance
through your agency’s administrative or ne-
gotiated grievance procedures, if such proce-
dures apply and are available.

WHISTLEBLOWER PROTECTION LAWS

A Federal employee with authority to
take, direct others to take, recommend or
approve any personnel action must not use
that authority to take or fail to take, or
threaten to take or fail to take, a personnel
action against an employee or applicant be-
cause of disclosure of information by that in-
dividual that is reasonably believed to evi-
dence violations of law, rule or regulation;
gross mismanagement; gross waste of funds;
an abuse of authority; or a substantial and
specific danger to public health or safety,
unless disclosure of such information is spe-
cifically prohibited by law and such informa-
tion is specifically required by Executive
order to be kept secret in the interest of na-
tional defense or the conduct of foreign af-
fairs.

Retaliation against an employee or appli-
cant for making a protected disclosure is
prohibited by 5 U.S.C. 2302(b)(8). If you be-
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lieve that you have been the victim of whis-
tleblower retaliation, you may file a written
complaint (Form OSC-11) with the U.S. Of-
fice of Special Counsel at 1730 M Street NW.,
Suite 218, Washington, DC 20036-4505 or on-
line through the OSC Web site—http:/
WWW.0SC.gov.

RETALIATION FOR ENGAGING IN PROTECTED
ACTIVITY

A Federal agency cannot retaliate against
an employee or applicant because that indi-
vidual exercises his or her rights under any
of the Federal antidiscrimination or whistle-
blower protection laws listed above. If you
believe that you are the victim of retaliation
for engaging in protected activity, you must
follow, as appropriate, the procedures de-
scribed in the Antidiscrimination Laws and
Whistleblower Protection Laws sections or,
if applicable, the administrative or nego-
tiated grievance procedures in order to pur-
sue any legal remedy.

DISCIPLINARY ACTIONS

Under the existing laws, each agency re-
tains the right, where appropriate, to dis-
cipline a Federal employee for conduct that
is inconsistent with Federal Antidiscrimina-
tion and Whistleblower Protection Laws up
to and including removal. If OSC has initi-
ated an investigation under 5 U.S.C. 1214,
however, according to 5 U.S.C. 1214(f), agen-
cies must seek approval from the Special
Counsel to discipline employees for, among
other activities, engaging in prohibited re-
taliation. Nothing in the No FEAR Act al-
ters existing laws or permits an agency to
take unfounded disciplinary action against a
Federal employee or to violate the proce-
dural rights of a Federal employee who has
been accused of discrimination

ADDITIONAL INFORMATION

For further information regarding the No
FEAR Act regulations, refer to 5 CFR part
724, as well as the appropriate offices within
your agency (e.g., EEO/civil rights office,
human resources office or legal office). Addi-
tional information regarding Federal anti-
discrimination, whistleblower protection and
retaliation laws can be found at the EEOC
Web site—nhttp:/www.eeoc.gov and the OSC
Web site—http://www.osc.gov.

EXISTING RIGHTS UNCHANGED

Pursuant to section 205 of the No FEAR
Act, neither the Act nor this notice creates,
expands or reduces any rights otherwise
available to any employee, former employee
or applicant under the laws of the United
States, including the provisions of law speci-
fied in 5 U.S.C. 2302(d).
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§724.203 Training obligations.

(a) Each agency must develop a writ-
ten plan to train all of its employees
(including supervisors and managers)
about the rights and remedies available
under the Antidiscrimination Laws and
Whistleblower Protection Laws appli-
cable to them.

(b) Each agency shall have the discre-
tion to develop the instructional mate-
rials and method of its training plan.
Each agency training plan shall de-
scribe:

(1) The instructional materials and
method of the training,

(2) The training schedule, and

(3) The means of documenting com-
pletion of training.

(c) Each agency may contact EEOC
and/or OSC for information and/or as-
sistance regarding the agency’s train-
ing program. Neither agency, however,
shall have authority under this regula-
tion to review or approve an agency’s
training plan.

(d) Bach agency is encouraged to im-
plement its training as soon as pos-
sible, but required to complete the ini-
tial training under this subpart for all
employees (including supervisors and
managers) by December 17, 2006. There-
after, each agency must train all em-
ployees on a training cycle of no longer
than every 2 years.

(e) After the initial training is com-
pleted, each agency must train new
employees as part of its agency ori-
entation program or other training
program. Any agency that does not use
a new employee orientation program
for this purpose must train new em-
ployees within 90 calendar days of the
new employees’ appointment.

Subpart C—Annual Report

SOURCE: 71 FR 78037, Dec. 28, 2006, unless
otherwise noted.

§724.301 Purpose and scope.

This subpart implements Title II of
the Notification and Federal Employee
Antidiscrimination and Retaliation
Act of 2002 concerning the obligation of
Federal agencies to report on specific
topics concerning Federal Anti-
discrimination Laws and Whistleblower
Protection Laws applicable to them
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covering employees, former employees,
and applicants for Federal employ-
ment.

§724.302 Reporting obligations.

(a) Except as provided in paragraph
(b) of this section, each agency must
report no later than 180 calendar days
after the end of each fiscal year the fol-
lowing items:

(1) The number of cases in Federal
court pending or resolved in each fiscal
yvear and arising under each of the re-
spective provisions of the Federal Anti-
discrimination Laws and Whistleblower
Protection Laws applicable to them as
defined in §724.102 of subpart A of this
part in which an employee, former Fed-
eral employee, or applicant alleged a
violation(s) of these laws, separating
data by the provision(s) of law in-
volved;

(2) In the aggregate, for the cases
identified in paragraph (a)(1) of this
section and separated by provision(s) of
law involved:

(i) The status or disposition (includ-
ing settlement);

(ii) The amount of money required to
be reimbursed to the Judgment Fund
by the agency for payments as defined
in §724.102 of subpart A of this part;

(iii) The amount of reimbursement to
the Fund for attorney’s fees where such
fees have been separately designated;

(3) In connection with cases identi-
fied in paragraph (a)(1) of this section,
the total number of employees in each
fiscal year disciplined as defined in
§724.102 of subpart A of this part and
the specific nature, e.g., reprimand,
etc., of the disciplinary actions taken,
separated by the provision(s) of law in-
volved;

(4) The final year-end data about dis-
crimination complaints for each fiscal
year that was posted in accordance
with Equal Employment Opportunity
Regulations at subpart G of title 29 of
the Code of Federal Regulations (im-
plementing section 301(c)(1)(B) of the
No FEAR Act);

(5) Whether or not in connection with
cases in Federal court, the number of
employees in each fiscal year dis-
ciplined as defined in §724.102 of sub-
part A of this part in accordance with
any agency policy described in para-
graph (a)(6) of this section. The specific
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nature, e.g., reprimand, etc., of the dis-
ciplinary actions taken must be identi-
fied.

(6) A detailed description of the agen-
cy’s policy for taking disciplinary ac-
tion against Federal employees for
conduct that is inconsistent with Fed-
eral Antidiscrimination Laws and
Whistleblower Protection Laws or for
conduct that constitutes another pro-
hibited personnel practice revealed in
connection with agency investigations
of alleged violations of these laws;

(7) An analysis of the information
provided in paragraphs (a)(l) through
(6) of this section in conjunction with
data provided to the Equal Employ-
ment Opportunity Commission in com-
pliance with 29 CFR part 1614 subpart F
of the Code of Federal Regulations.
Such analysis must include:

(i) An examination of trends;

(ii) Causal analysis;

(iii) Practical knowledge
through experience; and

(iv) Any actions planned or taken to
improve complaint or civil rights pro-
grams of the agency with the goal of
eliminating discrimination and retalia-
tion in the workplace;

(8) For each fiscal year, any adjust-
ment needed or made to the budget of
the agency to comply with its Judg-
ment Fund reimbursement obliga-
tion(s) incurred under §724.103 of sub-
part A of this part; and

(9) The agency’s written plan devel-
oped under §724.203(a) of subpart B of
this part to train its employees.

(b) The first report also must provide
information for the data elements in
paragraph (a) of this section for each of
the five fiscal years preceding the fis-
cal year on which the first report is
based to the extent that such data is
available. Under the provisions of the
No FEAR Act, the first report was due
March 30, 2006 without regard to the
status of the regulations. Thereafter,
under the provisions of the No FEAR
Act, agency reports are due annually
on March 30th. Agencies that have sub-
mitted their reports before these regu-
lations became final must ensure that
they contain data elements 1 through 8
of paragraph (a) of this section and pro-
vide any necessary supplemental re-
ports by April 25, 2007. Future reports

gained
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must include data elements 1 through 9
of paragraph (a) of this section.

(c) Agencies must provide copies of
each report to the following:

(1) Speaker of the U.S. House of Rep-
resentatives;

(2) President Pro Tempore of the U.S.
Senate;

(3) Committee on Governmental Af-
fairs, U.S. Senate;

(4) Committee on Government Re-
form, U.S. House of Representatives;

(5) Each Committee of Congress with
jurisdiction relating to the agency;

(6) Chair, Equal Employment Oppor-
tunity Commission;

(7) Attorney General; and

(8) Director, U.S. Office of Personnel
Management.

Subpart D—Best Practices

SOURCE: 71 FR 78037, Dec. 28, 2006, unless
otherwise noted.

§724.401 Purpose and scope.

This subpart implements Title II of
the Notification and Federal Employee
Antidiscrimination and Retaliation
Act of 2002 concerning the obligation of
the President or his designee (OPM) to
conduct a comprehensive study of best
practices in the executive branch for
taking disciplinary actions against em-
ployees for conduct that is inconsistent
with Federal Antidiscrimination and
Whistleblower Protection Laws and the
obligation to issue advisory guidelines
for agencies to follow in taking appro-
priate disciplinary actions in such cir-
cumstances.

§724.402

(a) OPM will conduct a comprehen-
sive study in the executive branch to
identify best practices for taking ap-
propriate disciplinary actions against
Federal employees for conduct that is
inconsistent with Federal Anti-
discrimination and Whistleblower Pro-
tection Laws.

(b) The comprehensive study will in-
clude a review of agencies’ discussions
of their policies for taking such dis-
ciplinary actions as reported under
§724.302 of subpart C of this part.

Best practices study.
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§724.403 Advisory guidelines.

OPM will issue advisory guidelines to
Federal agencies incorporating the
best practices identified under §724.402
that agencies may follow to take ap-
propriate disciplinary actions against
employees for conduct that is incon-
sistent with Federal Antidiscrimina-
tion Laws and Whistleblower Laws.

§724.404 Agency obligations.

(a) Within 30 working days of
issuance of the advisory guidelines re-
quired by §724.403, each agency must
prepare a written statement describing
in detail:

(1) Whether it has adopted the guide-
lines and if it will fully follow the
guidelines;

(2) If such agency has not adopted the
guidelines, the reasons for non-adop-
tion; and

(3) If such agency will not fully fol-
low the guidelines, the reasons for the
decision not to do so and an expla-
nation of the extent to which the agen-
cy will not follow the guidelines.

(b) Each agency’s written statement
must be provided within the time limit
stated in paragraph (a) of this section
to the following:

(1) Speaker of the U.S. House of Rep-
resentatives;

(2) President Pro Tempore of the U.S.
Senate;

(3) Chair, Equal Employment Oppor-
tunity Commission;

(4) Attorney General; and

(5) Director, U.S. Office of Personnel
Management.

PART 730—NOTIFICATION OF
POST-EMPLOYMENT RESTRICTIONS

Sec.

730.101
730.102
730.103

Purpose.
Definitions.
Coverage.

730.104 Notification.
730.106 Savings provision.

AUTHORITY: 5 U.S.C. 7302 and sec. 1125(b) of
the National Defense Authorization Act for
FY 2004, Pub. L. 108-136, 117 Stat. 1392.

SOURCE: 69 FR 61144, Oct. 15, 2004, unless
otherwise noted.
§730.101 Purpose.

This part implements 5 U.S.C. 7302,
which requires agencies to provide
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written notice to senior executives and
other individuals covered by 18 U.S.C.
207(c)(2)(A)(ii) that they are subject to
certain post-employment conflict-of-
interest restrictions in 18 U.S.C. 207(c).

§730.102

Agency means an Executive agency as
defined in 5 U.S.C. 105, but does not in-
clude the General Accounting Office.

Senior executive means a member of
the Senior Executive Service (SES).

§730.103 Coverage.

(a) The following individuals are sub-
ject to the post-employment conflict-
of-interest restrictions in 18 U.S.C.
207(c), as amended by section 1125(b)(1)
of the National Defense Authorization
Act for FY 2004:

(1) Any individual, including a senior
executive, who is paid at a rate of basic
pay equal to or greater than 86.5 per-
cent of the rate for level II of the Exec-
utive Schedule; and

(2) Any individual, including a senior
executive, who as of November 23, 2003,
was paid at a rate of basic pay, exclu-
sive of any locality-based com-
parability payments under 5 U.S.C.
5304, equal to or greater than the rate
of basic pay for level 5 of the Senior
Executive Service on that date (i.e.,
$134,000). These employees are subject
to the post-employment restrictions
through November 24, 2005, without re-
gard to any subsequent changes in po-
sition or pay.

(b) Nothing in this part affects indi-
viduals serving in positions described
in 18 U.S.C. 207(c)(2)(A)(), (iii), (iv), or
(V).

§730.104 Notification.

(a) Agencies must provide written no-
tification to senior executives and
other individuals covered by the
amendment to 18 U.S.C. 207(c)(2)(A)(ii)
that they are subject to the post-em-
ployment conflict-of-interest restric-
tions in 18 U.S.C. 207, before, or as part
of, any personnel action that affects
the employee’s coverage under 18
U.S.C. 207(c)(1), including when em-
ployment or service in a covered posi-
tion is terminated. A copy of the writ-
ten notice must be provided simulta-
neously to the Designated Agency Eth-
ics Official (or his or her delegate). The

Definitions.
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written notice must include informa-
tion on the applicable penalties or in-
junctions that may be imposed under
18 U.S.C. 216(a), (b), and (c) for viola-
tions of the post-employment restric-
tions in 18 U.S.C. 207(c). The notice also
must indicate that employees covered
by 18 U.S.C. 207(c) are subject to 18
U.S.C. 207(f), which imposes additional
post-employment restrictions on rep-
resenting, aiding, or advising certain
foreign entities.

(b) Notwithstanding paragraph (a) of
this section, the post-employment re-
strictions in 18 U.S.C. 207(c) apply to
covered employees without regard to
whether they receive written notice
from their employing agency.

§730.105 Savings provision.

Any post-employment restrictions
established under 18 U.S.C. 207 and ap-
plicable prior to the first day of the
first pay period beginning on or after
January 1, 2004, remain in effect.

PART 731—SUITABILITY

Subpart A—Scope

Sec.
731.101
731.102

Purpose.

Implementation.

731.103 Delegation to agencies.

731.104 Appointments subject to investiga-
tion.

731.106 Authority to take suitability ac-
tions.

731.106 Designation of public trust positions
and investigative requirements.

Subpart B—Suitability Determinations and
Actions

731.201 Standard.

731.202 Criteria for making suitability de-
terminations.

731.203 Suitability actions by OPM and
other agencies.

731.204 Debarment by OPM.

731.206 Debarment by agencies.

731.206 Reporting requirements.

Subpart C—OPM Suitability Action
Procedures

731.301
731.302
731.303
731.304

Scope.

Notice of proposed action.
Answer.

Decision.
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Subpart D—Agency Suitability Action
Procedures

731.401
731.402
731.403
731.404

Scope.

Notice of proposed action.
Answer.

Decision.

Subpart E—Appeal to the Merit Systems
Protection Board

731.501 Appeal to the Merit Systems Protec-
tion Board.

Subpart F—Savings Provision

731.601 Savings provision.

AUTHORITY: 5 U.S.C. 1302, 3301, 7301; E.O.
10577, 3 CFR, 1954-1958 Comp., p. 218, as
amended; E.O. 13467, 3 CFR, 2009 Comp., p.
198; E.O. 13488, 3 CFR, 2010 Comp., p. 189; 5
CFR, parts 1, 2 and 5.

SOURCE: 73 FR 20154, Apr. 15, 2008, unless
otherwise noted.

Subpart A—Scope

§731.101 Purpose.

(a) The purpose of this part is to es-
tablish criteria and procedures for
making determinations of suitability
and for taking suitability actions re-
garding employment in covered posi-
tions (as defined in paragraph (b) of
this section) pursuant to 5 U.S.C. 3301,
E.O. 10577 (3 CFR, 1954-1958 Comp., p.
218), as amended, and 5 CFR 1.1, 2.1(a)
and 5.2. Section 3301 of title 5, United
States Code, directs consideration of
‘‘age, health, character, Kknowledge,
and ability for the employment
sought.” E.O. 10577 (codified in relevant
part at 5 CFR 1.1, 2.1(a) and 5.2) directs
OPM to examine ‘‘suitability’’ for com-
petitive Federal employment. This
part concerns only determinations of
“‘suitability,” that is, those determina-
tions based on a person’s character or
conduct that may have an impact on
the integrity or efficiency of the serv-
ice. Determinations made and actions
taken under this part are distinct from
objections to eligibles or pass overs of
preference eligibles, and OPM’s and
agencies’ decisions on such requests,
made under 5 U.S.C. 3318 and 5 CFR
332.406, as well as determinations of eli-
gibility for assignment to, or retention
in, sensitive national security posi-
tions made under E.O. 10450 (3 CFR,
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1949-1953 Comp., p. 936), E.O. 12968, or
similar authorities.

(b) Definitions. In this part:

Applicant means a person who is
being considered or has been considered
for employment.

Appointee means a person who has en-
tered on duty and is in the first year of
a subject-to-investigation appointment
(as defined in §731.104).

Core Duty means a continuing respon-
sibility that is of particular impor-
tance to the relevant covered position
or the achievement of an agency’s mis-
sion.

Covered position means a position in
the competitive service, a position in
the excepted service where the incum-
bent can be noncompetitively con-
verted to the competitive service, and
a career appointment to a position in
the Senior Executive Service.

Days means calendar days unless oth-
erwise specified in this part.

Employee means a person who has
completed the first year of a subject-
to-investigation appointment.

Material means, in reference to a
statement, one that is capable of influ-
encing, affects, or has a natural tend-
ency to affect, an official decision even
if OPM or an agency does not rely upon
it.

Suitability action means an outcome
described in §731.203 and may be taken
only by OPM or an agency with dele-
gated authority under the procedures
in subparts C and D of this part.

Suitability determination means a deci-
sion by OPM or an agency with dele-
gated authority that a person is suit-
able or is not suitable for employment
in covered positions in the Federal
Government or a specific Federal agen-
cy.

[73 FR 201564, Apr. 15, 2008, as amended at 73
FR 66492, Nov. 10, 2008]

§731.102 Implementation.

(a) An investigation conducted for
the purpose of determining suitability
under this part may not be used for any
other purpose except as provided in a
Privacy Act system of records notice
published by the agency conducting the
investigation.

(b) Under OMB Circular No. A-130 Re-
vised, issued November 20, 2000, agen-
cies are to implement and maintain a
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program to ensure that adequate pro-
tection is provided for all automated
information systems. Agency personnel
screening programs may be based on
procedures developed by OPM. The
Computer Security Act of 1987 (Pub. L.
100-235) provides additional require-
ments for Federal automated informa-
tion systems.

(c) OPM may set forth policies, pro-
cedures, criteria, standards, quality
control procedures, and supplementary
guidance for the implementation of
this part in OPM issuances.

§731.103 Delegation to agencies.

(a) Subject to the limitations and re-
quirements of paragraphs (f) and (g) of
this section, OPM delegates to the
heads of agencies authority for making
suitability determinations and taking
suitability actions (including limited,
agency-specific debarments under
§731.205) in cases involving applicants
for and appointees to covered positions
in the agency.

(b) When an agency, acting under del-
egated authority from OPM, deter-
mines that a Governmentwide debar-
ment by OPM under §731.204(a) may be
an appropriate action, it must refer the
case to OPM for debarment consider-
ation. Agencies must make these refer-
rals prior to any proposed suitability
action, but only after sufficient resolu-
tion of the suitability issue(s), through
subject contact or investigation, to de-
termine if a Governmentwide debar-
ment appears warranted.

(c) Agencies exercising authority
under this part by delegation from
OPM must adhere to OPM require-
ments as stated in this part and OPM’s
issuances described in §731.102(c). Agen-
cies must also implement policies and
maintain records demonstrating that
they employ reasonable methods to en-
sure adherence to these OPM issuances.

(d) Agencies may begin to determine
an applicant’s suitability at any time
during the hiring process. Because suit-
ability issues may not arise until late
in the application/appointment proc-
ess, it is generally more practical and
cost-effective to first ensure that the
applicant is eligible for the position,
deemed by OPM or a Delegated Exam-
ining Unit to be among the best quali-
fied, and/or within reach of selection.
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However, in certain circumstances,
such as filling law enforcement posi-
tions, an agency may choose to initiate
a preliminary suitability review at the
time of application. Whether or not a
person is likely to be eligible for selec-
tion, OPM must be informed in all
cases where there is evidence of mate-
rial, intentional false statements, or
deception or fraud in examination or
appointment, and OPM will take a
suitability action where warranted.

(e) When an agency, exercising au-
thority under this part by delegation
from OPM, makes a suitability deter-
mination or changes a tentative favor-
able placement decision to an unfavor-
able decision, based on an OPM report
of investigation or upon an investiga-
tion conducted pursuant to OPM-dele-
gated authority, the agency must:

(1) Ensure that the records used in
making the determination are accu-
rate, relevant, timely, and complete to
the extent reasonably necessary to en-
sure fairness to the person in any de-
termination;

(2) Ensure that all applicable admin-
istrative procedural requirements pro-
vided by law, the regulations in this
part, and OPM issuances as described
in §731.102(c) have been observed;

(3) Consider all available information
in reaching its final decision on a suit-
ability determination or suitability ac-
tion, except information furnished by a
non-corroborated confidential source,
which may be used only for limited
purposes, such as information used to
develop a lead or in interrogatories to
a subject, if the identity of the source
is not compromised in any way; and

(4) Keep any record of the agency
suitability determination or action as
required by OPM issuances as described
in §731.102(c).

(f) OPM may revoke an agency’s dele-
gation to make suitability determina-
tions and take suitability actions
under this part if an agency fails to
conform to this part or OPM issuances
as described in §731.102(c).

(g) OPM retains jurisdiction to make
final determinations and take actions
in all suitability cases where there is
evidence that there has been a mate-
rial, intentional false statement, or de-
ception or fraud in examination or ap-
pointment. OPM also retains jurisdic-
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tion over all suitability cases involving
a refusal to furnish testimony as re-
quired by §5.4 of this chapter. Agencies
must refer these cases to OPM for suit-
ability determinations and suitability
actions under this authority. Although
no prior approval is needed, notifica-
tion to OPM is required if the agency
wants to take, or has taken, action
under its own authority (6 CFR part
315, 5 CFR part 359, or 5 CFR part 752)
in cases involving material, inten-
tional false statement in examination
or appointment, or deception or fraud
in examination or appointment; or re-
fusal to furnish testimony as required
by §5.4 of this title. In addition, para-
graph (a) of this section notwith-
standing, OPM may, in its discretion,
exercise its jurisdiction under this part
in any case it deems necessary.

§731.104 Appointments subject to in-
vestigation.

(a) To establish a person’s suitability
for employment, appointments to cov-
ered positions identified in §731.101 re-
quire the person to undergo an inves-
tigation by OPM or by an agency with
delegated authority from OPM to con-
duct investigations. However, except as
provided in paragraph (b)(2), an ap-
pointment will not be subject to inves-
tigation when the person being ap-
pointed has undergone a background
investigation and the appointment in-
volves:

(1) Appointment or conversion to an
appointment in a covered position if
the person has been serving continu-
ously with the agency for at least 1
year in one or more covered positions
subject to investigation;

(2) Transfer to a covered position,
provided the person has been serving
continuously for at least 1 year in a
covered position subject to investiga-
tion;

(3) Transfer or appointment from an
excepted service position that is not a
covered position to a covered position,
provided the person has been serving
continuously for at least 1 year in a po-
sition where the person has been deter-
mined fit for appointment based on cri-
teria equivalent to the factors provided
at 5 CFR 731.202;
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(4) Appointment to a covered position
from a position as an employee work-
ing as a Federal Government contract
employee, provided the person has been
serving continuously for at least 1 year
in a job where a Federal agency deter-
mined the contract employee was fit to
perform work on the contract based on
criteria equivalent to the factors pro-
vided at 5 CFR 731.202; or

(5) Appointment to a covered position
where there has been a break in service
of less than 24 months, and the service
immediately preceding the break was
in a covered position, an excepted serv-
ice position, or a contract employee
position described in paragraphs (a)(l)
to (a)(4) of this section.

(b)(1) Either OPM or an agency with
delegated suitability authority may in-
vestigate and take a suitability action
against an applicant, appointee, or em-
ployee in accordance with §731.105.
There is no time limit on the authority
of OPM or an agency with delegated
suitability authority to conduct the re-
quired investigation of an applicant
who has been appointed to a position.
An employee does not have to serve a
new probationary or trial period mere-
ly because his or her appointment is
subject to investigation under this sec-
tion. An employee’s probationary or
trial period is not extended because his
or her appointment is subject to inves-
tigation under this section.

(2) An appointment to a covered posi-
tion also will be subject to investiga-
tion when:

(i) The covered position requires a
higher level of investigation than pre-
viously conducted for the person being
appointed; or

(ii) An agency obtains new informa-
tion in connection with the person’s
appointment that calls into question
the person’s suitability under §731.202;

(3) Suitability determinations must
be made for all appointments that are
subject to investigation.

(c) Positions that are intermittent,
seasonal, per diem, or temporary, not
to exceed an aggregate of 180 days per
year in either a single continuous ap-
pointment or series of appointments,
do not require a background investiga-
tion as described in §731.106(c)(1). The
employing agency, however, must con-
duct such checks as it deems appro-
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priate to ensure the suitability of the
person.

(d) Reinvestigation requirements
under §731.106 for public trust positions
are not affected by this section.

(e) For purposes of this section, ‘‘cri-
teria equivalent to the factors provided
at 5 CFR 731.202” are criteria that pro-
vide adequate assurance that the per-
son to be appointed, converted to an
appointment, or transferred is suitable
to be employed in a covered position,
as determined by OPM, in issuances
under this regulation. A decision by
OPM, or by an agency applying guid-
ance from OPM, that a prior fitness de-
termination was not based on criteria
equivalent to the factors provided at 5
CFR 731.202, and that a new investiga-
tion or adjudication is necessary is not
subject to review under section 731.501
of this part.

[73 FR 20154, Apr. 15, 2008, as amended at 73
FR 66492, Nov. 11, 2008; 76 FR 69608, Nov. 9,
2011]

§731.105 Authority to take suitability
actions.

(a) Neither OPM nor an agency act-
ing under delegated authority may
take a suitability action in connection
with any application for, or appoint-
ment to, a position that is not subject
to investigation or check under
§731.104.

(b) OPM may take a suitability ac-
tion under this part against an appli-
cant or appointee based on any of the
criteria of §731.202;

(c) Except as limited by §731.103(g),
an agency, exercising delegated au-
thority, may take a suitability action
under this part against an applicant or
appointee based on the criteria of
§731.202;

(d) OPM may take a suitability ac-
tion under this part against an em-
ployee based on the criteria of
§731.202(b)(3), (4), or (8).

(e) An agency may not take a suit-
ability action against an employee.
Nothing in this part precludes an agen-
cy from taking an adverse action
against an employee under the proce-
dures and standards of part 752 of this
chapter or terminating a probationary
employee under the procedures of part
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315 or part 359 of this chapter. An agen-
cy must notify OPM to the extent re-
quired in §731.103(g) if it wants to take,
or has taken, action under these au-
thorities.

§731.106 Designation of public trust
positions and investigative require-
ments.

(a) Risk designation. Agency heads
must designate every covered position
within the agency at a high, moderate,
or low risk level as determined by the
position’s potential for adverse impact
to the efficiency or integrity of the
service. OPM will provide an example
of a risk designation system for agency
use in an OPM issuance as described in
§731.102(c).

(b) Public Trust positions. Positions at
the high or moderate risk levels would
normally be designated as ‘‘Public
Trust” positions. Such positions may
involve policy making, major program
responsibility, public safety and
health, law enforcement duties, fidu-
ciary responsibilities or other duties
demanding a significant degree of pub-
lic trust, and positions involving access
to or operation or control of financial
records, with a significant risk for
causing damage or realizing personal
gain.

(¢) Investigative requirements. (1) Per-
sons receiving an appointment made
subject to investigation under this part
must undergo a background investiga-
tion. OPM is authorized to establish
minimum investigative requirements
correlating to risk levels. Investiga-
tions should be initiated before ap-
pointment but no later than 14 cal-
endar days after placement in the posi-
tion.

(2) All positions subject to investiga-
tion under this part must also receive
a sensitivity designation of Special-
Sensitive, Critical-Sensitive, or Non-
critical-Sensitive, when appropriate.
This designation is complementary to
the risk designation, and may have an
effect on the position’s investigative
requirement. Sections 732.201 and
732.202 of this chapter detail the var-
ious sensitivity levels and investiga-
tive requirements. Procedures for de-
termining investigative requirements
for all positions based upon risk and
sensitivity will be published in OPM
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issuances, as described in §§731.102(c)
and 732.201(b).

(3) If suitability issues develop prior
to the required investigation, OPM or
the agency may conduct an investiga-
tion sufficient to resolve the issues and
support a suitability determination or
action, if warranted. If the person is
appointed, the minimum level of inves-
tigation must be conducted as required
by paragraph (c)(1) of this section.

(d) Reinvestigation requirements. (1)
Agencies must ensure that reinvestiga-
tions are conducted and a determina-
tion made regarding continued employ-
ment of persons occupying public trust
positions at least once every 5 years.
The nature of these reinvestigations
and any additional requirements and
parameters will be established in sup-
plemental guidance issued by OPM.

(2) If, prior to the next required re-
investigation, a separate investigation
is conducted to determine a person’s
eligibility (or continued eligibility) for
access to classified information or to
hold a sensitive position, or as a result
of a change in risk level as provided in
paragraph (e) of this section, and that
investigation meets or exceeds the re-
quirements for a public trust reinves-
tigation, a new public trust reinves-
tigation is not required. Such a com-
pleted investigation restarts the cycle
for a public trust reinvestigation for
that person.

(3) Agencies must notify all employ-
ees covered by this section of the re-
investigation requirements under this
paragraph.

(e) Risk level changes. If an employee
or appointee experiences a change to a
higher position risk level due to pro-
motion, demotion, or reassignment, or
the risk level of the employee’s or ap-
pointee’s position is changed to a high-
er level, the employee or appointee
may remain in or encumber the posi-
tion. Any upgrade in the investigation
required for the new risk level should
be initiated within 14 calendar days
after the promotion, demotion, reas-
signment or new designation of risk
level is final.

(f) Completed investigations. Any suit-
ability investigation (or reinvestiga-
tion) completed by an agency under
paragraphs (d) and (e) of this section
must result in a determination by the
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employing agency of whether the find-
ings of the investigation would justify
an action under this part or under an-
other applicable authority, such as
part 315, 359, or 752 of this chapter. Sec-
tion 731.103 addresses whether an agen-
cy may take an action under this part,
and whether the matter must be re-
ferred to OPM for debarment consider-
ation.

[78 FR 20154, Apr. 15, 2008, as amended at 73
FR 66492, Nov. 11, 2008; 76 FR 69608, Nov. 9,
2011]

Subpart B—Suitability
Determinations and Actions

§731.201 Standard.

The standard for a suitability action
defined in §731.203 and taken against an
applicant, appointee, or employee is
that the action will protect the integ-
rity or promote the efficiency of the
service.

§731.202 Criteria for making
ability determinations.

(a) General. OPM, or an agency to
which OPM has delegated authority,
must base its suitability determination
on the presence or absence of one or
more of the specific factors (charges) in
paragraph (b) of this section.

(b) Specific factors. In determining
whether a person is suitable for Fed-
eral employment, only the following
factors will be considered a basis for
finding a person unsuitable and taking
a suitability action:

(1) Misconduct or negligence in em-
ployment;

(2) Criminal or dishonest conduct;

(3) Material, intentional false state-
ment, or deception or fraud in exam-
ination or appointment;

(4) Refusal to furnish testimony as
required by §5.4 of this chapter;

(5) Alcohol abuse, without evidence
of substantial rehabilitation, of a na-
ture and duration that suggests that
the applicant or appointee would be
prevented from performing the duties
of the position in question, or would
constitute a direct threat to the prop-
erty or safety of the applicant or ap-
pointee or others;

(6) Illegal use of narcotics, drugs, or
other controlled substances without
evidence of substantial rehabilitation;

suit-
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(7) Knowing and willful engagement
in acts or activities designed to over-
throw the U.S. Government by force;
and

(8) Any statutory or regulatory bar
which prevents the lawful employment
of the person involved in the position
in question.

(c) Additional considerations. OPM and
agencies must consider any of the fol-
lowing additional considerations to the
extent OPM or the relevant agency, in
its sole discretion, deems any of them
pertinent to the individual case:

(1) The nature of the position for
which the person is applying or in
which the person is employed;

(2) The nature and seriousness of the
conduct;

(3) The circumstances surrounding
the conduct;

(4) The recency of the conduct;

(5) The age of the person involved at
the time of the conduct;

(6) Contributing societal conditions;
and

(7) The absence or presence of reha-
bilitation or efforts toward rehabilita-
tion.

(d) Reciprocity. An agency cannot
make a new determination under this
section for a person who has already
been determined suitable or fit based
on character or conduct unless a new
investigation is required under §731.104
or §731.106, or no new investigation is
required but the investigative record
on file for the person shows conduct
that is incompatible with the core du-
ties of the relevant covered position.

[73 FR 201564, Apr. 15, 2008, as amended at 73
FR 66493, Nov. 11, 2008]

§731.203 Suitability actions by OPM
and other agencies.

(a) For purposes of this part, a suit-
ability action is one or more of the fol-
lowing:

(1) Cancellation of eligibility;

(2) Removal;

(3) Cancellation of reinstatement eli-
gibility; and

(4) Debarment.

(b) A non-selection, or cancellation
of eligibility for a specific position
based on an objection to an eligible or
pass over of a preference eligible under
5 CFR 332.406, is not a suitability action
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even if it is based on reasons set forth
in §731.202.

(c) A suitability action may be taken
against an applicant or an appointee
when OPM or an agency exercising del-
egated authority under this part finds
that the applicant or appointee is un-
suitable for the reasons cited in
§731.202, subject to the agency limita-
tions of §731.103(g).

(d) OPM may require that an ap-
pointee or an employee be removed on
the basis of a material, intentional
false statement, deception or fraud in
examination or appointment; refusal to
furnish testimony as required by §5.4 of
this chapter; or a statutory or regu-
latory bar which prevents the person’s
lawful employment.

(e) OPM may cancel any reinstate-
ment eligibility obtained as a result of
a material, intentional false state-
ment, deception or fraud in examina-
tion or appointment.

(f) An action to remove an appointee
or employee for suitability reasons under
this part is not an action under part
315, 359, or 752 of this chapter. Where
behavior covered by this part may also
form the basis for an action under
parts 315, 359, or 752 of this chapter, an
agency may take the action under part
315, 359, or 752 of this chapter, as appro-
priate, instead of under this part. An
agency must notify OPM to the extent
required in §731.103(g) if it wants to
take, or has taken, action under these
authorities.

(g) Agencies do not need approval
from OPM before taking unfavorable
suitability actions. However, they are
required to report to OPM all unfavor-
able suitability actions taken under
this part within 30 days after they take
the action. Also, all actions based on
an OPM investigation must be reported
to OPM as soon as possible and in no
event later than 90 days after receipt of
the final report of investigation.

§731.204 Debarment by OPM.

(a) When OPM finds a person unsuit-
able for any reason listed in §731.202,
OPM, in its discretion, may, for a pe-
riod of not more than 3 years from the
date of the unfavorable suitability de-
termination, deny that person exam-
ination for, and appointment to, cov-
ered positions.
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(b) OPM may impose an additional
period of debarment following the expi-
ration of a period of OPM or agency de-
barment, but only after the person
again becomes an applicant, appointee,
or employee subject to OPM’s suit-
ability jurisdiction, and his or her suit-
ability is determined in accordance
with the procedures of this part. An ad-
ditional debarment period may be
based in whole or in part on the same
conduct on which the previous suit-
ability action was based, when war-
ranted, or new conduct.

(c) OPM, in its sole discretion, deter-
mines the duration of any period of de-
barment imposed under this section.

§731.205 Debarment by agencies.

(a) Subject to the provisions of
§731.103, when an agency finds an appli-
cant or appointee unsuitable based
upon reasons listed in §731.202, the
agency may, for a period of not more
than 3 years from the date of the unfa-
vorable suitability determination,
deny that person examination for, and
appointment to, either all, or specific
covered, positions within that agency.

(b) The agency may impose an addi-
tional period of debarment following
the expiration of a period of OPM or
agency debarment, but only after the
person again becomes an applicant or
appointee subject to the agency’s suit-
ability jurisdiction, and his or her suit-
ability is determined in accordance
with the procedures of this part. An ad-
ditional debarment period may be
based in whole or in part on the same
conduct on which the previous suit-
ability action was based, when war-
ranted, or new conduct.

(c) The agency, in its sole discretion,
determines the duration of any period
of debarment imposed under this sec-
tion.

(d) The agency is responsible for en-
forcing the period of debarment and
taking appropriate action if a person
applies for, or is inappropriately ap-
pointed to, a position at that agency
during the debarment period. This re-
sponsibility does not limit OPM’s au-
thority to exercise jurisdiction itself
and take any action OPM deems appro-
priate.
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§731.206 Reporting requirements.

Agencies must report to OPM the
level or nature, result, and completion
date of each background investigation
or reinvestigation, each agency deci-
sion based on such investigation or re-
investigation, and any personnel action
taken based on such investigation or
reinvestigation, as required in OPM
issuances.

[76 FR 69608, Nov. 9, 2011]

Subpart C—OPM Suitability Action
Procedures

§731.301 Scope.

This subpart covers OPM-initiated
suitability actions against an appli-
cant, appointee, or employee.

§731.302 Notice of proposed action.

(a) OPM will notify the applicant, ap-
pointee, or employee (hereinafter, the
“‘respondent’) in writing of the pro-
posed action, the charges against the
respondent, and the availability of re-
view, upon request, of the materials re-
lied upon. The notice will set forth the
specific reasons for the proposed action
and state that the respondent has the
right to answer the notice in writing.
The notice will further inform the re-
spondent of the time limit for the an-
swer as well as the address to which an
answer must be made.

(b) The notice will inform the re-
spondent that he or she may be rep-
resented by a representative of the re-
spondent’s choice and that if the re-
spondent wishes to have such a rep-
resentative, the respondent must des-
ignate the representative in writing.

(c) OPM will serve the notice of pro-
posed action upon the respondent by
mail or hand delivery no less than 30
days prior to the effective date of the
proposed action to the respondent’s
last known residence or duty station.

(d) If the respondent encumbers a po-
sition covered by this part on the date
the notice is served, the respondent is
entitled to be retained in a pay status
during the notice period.

(e) OPM will send a copy of the no-
tice to any employing agency that is
involved.
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§731.303 Answer.

(a) Respondent’s answer. A respondent
may answer the charges in writing and
furnish documentation and/or affida-
vits in support of the answer. To be
timely, a written answer must be sub-
mitted no more than 30 days after the
date of the notice of proposed action.

(b) Agency’s answer. An employing
agency may also answer the notice of
proposed action. The time limit for fil-
ing such an answer is 30 days from the
date of the notice. In reaching a deci-
sion, OPM will consider any answer the
agency makes.

§731.304 Decision.

The decision regarding the final suit-
ability action will be in writing, be
dated, and inform the respondent of the
reasons for the decision and that an
unfavorable decision may be appealed
in accordance with subpart E of this
part. OPM will also notify the respond-
ent’s employing agency of its decision.
If the decision requires removal, the
employing agency must remove the ap-
pointee or employee from the rolls
within 5 work days of receipt of OPM’s
final decision.

Subpart D—Agency Suitability
Action Procedures

§731.401 Scope.

This subpart covers agency-initiated
suitability actions against an applicant
or appointee.

§731.402 Notice of proposed action.

(a) The agency must notify the appli-
cant or appointee (hereinafter, the
“‘respondent’) in writing of the pro-
posed action, the charges against the
respondent, and the availability for re-
view, upon request, of the materials re-
lied upon. The notice must set forth
the specific reasons for the proposed
action and state that the respondent
has the right to answer the notice in
writing. The notice must further in-
form the respondent of the time limit
for the answer as well as the address to
which such answer must be delivered.
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(b) The notice must inform the re-
spondent that he or she may be rep-
resented by a representative of the re-
spondent’s choice and that if the re-
spondent wishes to have such a rep-
resentative, the respondent must des-
ignate the representative in writing.

(c) The agency must serve the notice
of proposed action upon the respondent
by mail or hand delivery no less than
30 days prior to the effective date of
the proposed action to the respondent’s
last known residence or duty station.

(d) If the respondent is employed in a
position covered by this part on the
date the notice is served, the respond-
ent is entitled to be retained in a pay
status during the notice period.

§731.403 Answer.

A respondent may answer the
charges in writing and furnish docu-
mentation and/or affidavits in support
of the answer. To be timely, a written
answer must be submitted no more
than 30 days after the date of the no-
tice of proposed action.

§731.404 Decision.

The decision regarding the final ac-
tion must be in writing, be dated, and
inform the respondent of the reasons
for the decision and that an unfavor-
able decision may be appealed in ac-
cordance with subpart E of this part. If
the decision requires removal, the em-
ploying agency must remove the ap-
pointee from the rolls within 5 work
days of the agency’s decision.

Subpart E—Appeal to the Merit
Systems Protection Board

§731.501 Appeal to the Merit Systems
Protection Board.

(a) Appeal to the Merit Systems Protec-
tion Board. When OPM or an agency
acting under delegated authority under
this part takes a suitability action
against a person, that person may ap-
peal the action to the Merit Systems
Protection Board (hereinafter
“Board”).

(b) Decisions by the Merit Systems Pro-
tection Board. (1) If the Board finds that
one or more of the charges brought by
OPM or an agency against the person is
supported by a preponderance of the
evidence, regardless of whether all
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specifications are sustained, it must af-
firm the suitability determination. The
Board must consider the record as a
whole and make a finding on each
charge and specification in making its
decision.

(2) If the Board sustains fewer than
all the charges, the Board must remand
the case to OPM or the agency to de-
termine whether the suitability action
taken is appropriate based on the sus-
tained charge(s). However, the agency
must hold in abeyance a decision on re-
mand until the person has exhausted
all rights to seek review of the Board’s
decision, including court review.

(3) Once review is final, OPM or an
agency will determine whether the ac-
tion taken is appropriate based on the
sustained charges and this determina-
tion will be final without any further
appeal to the Board.

(c) Appeal procedures. The procedures
for filing an appeal with the Board are
found at part 1201 of this title.

Subpart F—Savings Provision

§731.601 Savings provision.

No provision of the regulations in
this part is to be applied in such a way
as to affect any administrative pro-
ceeding pending on June 16, 2008. An
administrative proceeding is deemed to
be pending from the date of the agency
or OPM ‘‘notice of proposed action” de-
scribed in §§731.302 and 731.402.

PART 732—NATIONAL SECURITY
POSITIONS

Subpart A—Scope

Sec.
732.101 Purpose.
732.102 Definition and applicability.

Subpart B—Designation and Investigative
Requirements

732.201 Sensitivity level designations and
investigative requirements.

732.202 Waivers and exceptions to investiga-
tive requirements.

732.203 Periodic reinvestigation
ments.

require-

Subpart C—Due Process and Reporting

732.301 Due process.
732.302 Reporting to OPM.
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Subpart D—Security and Related
Determinations

732.401 Reemployment eligibility of certain
former Federal employees.

AUTHORITY: 5 U.S.C. 3301, 3302, 7312; 50
U.S.C. 403; E.O. 10450, 3 CFR, 1949-1953 Comp.,
p. 936.

SOURCE: 56 FR 18654, Apr. 23, 1991, unless
otherwise noted.

Subpart A—Scope

§732.101 Purpose.

This part sets forth certain require-
ments and procedures which each agen-
cy shall observe for determining na-
tional security positions pursuant to
Executive Order 10450—Security Re-
quirements for Government Employ-
ment (April 27, 1953), 18 FR 2489, 3 CFR
1949-1953 Comp., p. 936, as amended.

§732.102 Definition and applicability.

(a) For purposes of this part, the
term ‘‘national security position” in-
cludes:

(1) Those positions that involve ac-
tivities of the Government that are
concerned with the protection of the
nation from foreign aggression or espi-
onage, including development of de-
fense plans or policies, intelligence or
counterintelligence activities, and re-
lated activities concerned with the
preservation of the military strength
of the United States; and

(2) Positions that require regular use
of, or access to, classified information.
Procedures and guidance provided in
OPM issuances apply.

(b) The requirements of this part
apply to competitive service positions,
and to Senior Executive Service posi-
tions filled by career appointment,
within the Executive Branch, and agen-
cies may apply them to excepted serv-
ice positions within the Executive
Branch.

[66 FR 18654, Apr. 23, 1991, as amended at 66
FR 66711, Dec. 27, 2001]
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Subpart B—Designation and
Investigative Requirements

§732.201 Sensitivity level designations
and investigative requirements.

(a) For purposes of this part, the
head of each agency shall designate, or
cause to be designated, any position
within the department or agency the
occupant of which could bring about,
by virtue of the nature of the position,
a material adverse effect on the na-
tional security as a sensitive position
at one of three sensitivity levels: Spe-
cial-Sensitive, Critical-Sensitive, or
Noncritical-Sensitive.

(b) Investigative requirements for
each sensitivity level are provided in
OPM issuances.

[66 FR 18654, Apr. 23, 1991, as amended at 66
FR 66711, Dec. 27, 2001]

§732.202 Waivers and exceptions to in-
vestigative requirements.

(a) Waivers—(1) General. A waiver of
the preappointment investigative re-
quirement contained in section 3(b) of
Executive Order 10450 for employment
in a sensitive national security posi-
tion may be made only for a limited
period: (i) In case of emergency if the
head of the department or agency con-
cerned finds that such action is nec-
essary in the national interest; and (ii)
when such finding is made a part of the
records of the department or agency.

(2) Specific waiver requirements. (i) The
preappointment investigative require-
ment may not be waived for appoint-
ment to positions designated Special-
Sensitive under this part.

(ii) For positions designated Critical-
Sensitive under this part, the records
of the department or agency required
by §732.202(a)(1) of this part shall show
what decision was made on obtaining
prewaiver checks, as follows: (A) The
nature of the emergency precluded ob-
taining prewaiver checks; or (B) checks
were initiated but not all responses
were received within 5 days; or (C)
checks made and favorably completed
are listed.

(iii) The waiver restriction is op-
tional for positions designated Non-
critical-Sensitive under this part.
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(iv) When waiver is authorized, the
required investigation must be initi-
ated within 14 days of placement of the
individual in the position.

(b) Ezxceptions to investigative require-
ments. (1) Pursuant to section 3(a) of
E.O. 10450, the following positions are
exempt from the investigative require-
ments of E.O. 10450, providing that the
employing agency conducts such
checks as it deems appropriate to in-
sure that the employment or retention
of individuals in these positions is
clearly consistent with the interests of
the national security:

(i) Positions that are intermittent,
seasonal, per diem, or temporary, not
to exceed an aggregate of 180 days in
either a single continuous appointment
or series of appointments; or

(ii) Positions filled by aliens em-
ployed outside the United States.

(2) Other positions that OPM, in its
discretion, deems appropriate may be
made exempt based on a written re-
quest to OPM by the agency head in
whose department or agency the posi-
tions are located.

§732.203 Periodic reinvestigation re-
quirements.

The incumbent of each position des-
ignated Special-Sensitive or Critical-
Sensitive under this part shall be sub-
ject to periodic reinvestigation of a
scope prescribed by OPM 5 years after
placement, and at least once each suc-
ceeding 5 years. The employing agency
will use the results of such periodic re-
investigation to determine whether the
continued employment of the indi-
vidual in a sensitive position is clearly
consistent with the interests of the na-
tional security.

Subpart C—Due Process and
Reporting

§732.301 Due process.

When an agency makes an adjudica-
tive decision under this part based on
an OPM investigation, or when an
agency, as a result of information in an
OPM investigation, changes a tentative
favorable placement or clearance deci-
sion to an unfavorable decision, the
agency must:

(a) Insure that the records used in
making the decision are accurate, rel-
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evant, timely, and complete to the ex-
tent reasonably necessary to assure
fairness to the individual in any deter-
mination.

(b) Comply with all applicable admin-
istrative due process requirements, as
provided by law, rule, or regulation.

(c) At a minimum, provide the indi-
vidual concerned:

(1) Notice of the specific reason(s) for
the decision; and

(2) An opportunity to respond; and

(3) Notice of appeal rights, if any.

(d) Consider all available information
in reaching its final decision.

(e) Keep any record of the agency ac-
tion required by OPM as published in
its issuances.

[56 FR 18654, Apr. 23, 1991, as amended at 66
FR 66711, Dec. 27, 2001]

§732.302 Reporting to OPM.

(a) In accordance with section 9(a) of
E.O. 10450, each agency conducting an
investigation under E.O. 10450 is re-
quired to notify OPM when the inves-
tigation is initiated.

(b) In accordance with section 14(c) of
E.O. 10450, agencies shall report to
OPM the action taken with respect to
individuals investigated pursuant to
E.O. 10450 as soon as possible and in no
event later than 90 days after receipt of
the final report of investigation.

Subpart D—Security and Related
Determinations

§732.401 Reemployment eligibility of
certain former Federal employees.

(a) Request. A former employee who
was terminated, or who resigned while
charges were pending, from a depart-
ment or agency of the Government
under a statute or executive order au-
thorizing termination in the interest of
national security or on grounds relat-
ing to loyalty, and authorizing OPM to
determine the eligibility for employ-
ment in another department or agency
of the Government, may request OPM
in writing to determine whether the in-
dividual is eligible for employment in
another department or agency of the
Government.

(b) Action by OPM. (1) OPM shall de-
termine, and will notify the former em-
ployee, after appropriate consideration
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of the case, including such investiga-
tion as it considers necessary, whether
the individual may be employed in an-
other department or agency of the Gov-
ernment.

(2) If a former Federal employee
found ineligible under this section has
had an opportunity to comment on the
reasons for the action, or has furnished
them to OPM or to the former employ-
ing agency, OPM may cancel the rein-
statement eligibility if the eligibility
resulted from the last Federal employ-
ment and was obtained through fraud,
and OPM may prescribe a period of de-
barment not to exceed 3 years.

PART 733—POLITICAL ACTIVITY—
FEDERAL EMPLOYEES RESIDING
IN DESIGNATED LOCALITIES

Sec.

733.101 Definitions.

733.102 Exclusion of employees in the Crimi-
nal Division and National Security Divi-
sion of the United States Department of
Justice.

733.103 Permitted political activities—em-
ployees who reside in designated local-
ities.

733.104 Prohibited political activities—em-
ployees who reside in designated local-
ities.

733.106 Permitted political activities—em-
ployees who reside in designated local-
ities and are employed in certain agen-
cies and positions.

733.106 Prohibited political activities—em-
ployees who reside in designated local-
ities and are employed in certain agen-
cies and positions.

733.107 Designated localities.

AUTHORITY: 5 U.S.C. 7325.d.

SOURCE: 63 FR 4558, Jan. 30, 1998, unless
otherwise noted.

§733.101 Definitions.

In this part:

Accept means to come into possession
of something from a person officially
on behalf of a candidate, a campaign, a
political party, or a partisan political
group, but does not include ministerial
activities which precede or follow this
official act.

Candidate means an individual who
seeks nomination or election to any
elective office whether or not the per-
son is elected. An individual is deemed
to be a candidate if the individual has
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received political contributions or
made expenditures or has consented to
another person receiving contributions
or making expenditures with a view to
bringing about the individual’s nomi-
nation or election.

Campaign means all acts done by a
candidate and his or her adherents to
obtain a majority or plurality of the
votes to be cast toward a nomination
or in an election.

Election includes a primary, special,
runoff, or general election.

Employee means:

Any individual (other than the Presi-
dent, the Vice President, or a member
of the uniformed services) employed or
holding office in—

(1) An Executive agency other than
the General Accounting Office;

(2) A position within the competitive
service which is not in an Executive
agency; or

(3) The United States Postal Service
or the Postal Rate Commission.

On Duty means the period when an
employee is:

(1) In a pay status other than paid
leave, compensatory time off, credit
hours, time off as an incentive award,
or excused or authorized absence (in-
cluding leave without pay); or

(2) Representing any agency or in-
strumentality of the United States
Government in an official capacity.

Partisan when used as an adjective
means related to a political party.

Partisan political group means any
committee, club, or other organization
which is affiliated with a political
party or candidate for public office in a
partisan election, or organized for a
partisan purpose, or which engages in
partisan political activity.

Partisan political office means any of-
fice for which any candidate is nomi-
nated or elected as representing a
party any of whose candidates for Pres-
idential elector received votes in the
last preceding election at which Presi-
dential electors were selected, but does
not include any office or position with-
in a political party or affiliated organi-
zation.

Person means an individual; a State,
local, or foreign government; or a cor-
poration and the subsidiaries it con-
trols, company, association, firm, part-
nership, society, joint stock company,
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or any other organization or institu-
tion, including any officer, employee,
or agent of such person or entity.

Political activity means an activity di-
rected toward the success or failure of
a political party, candidate for par-
tisan political office, or partisan polit-
ical group.

Political contribution means any gift,
subscription, loan, advance, or deposit
of money or anything of value, made
for any political purpose.

(1) A political contribution includes:

(i) Any contract, promise, or agree-
ment, express or implied, whether or
not legally enforceable, to make a con-
tribution for any political purpose;

(ii) Any payment by any person,
other than a candidate or a political
party or affiliated organization, of
compensation for the personal services
of another person which are rendered
to any candidate or political party or
affiliated organization without charge
for any political purpose; and

(iii) The provision of personal serv-
ices, paid or unpaid, for any political
purpose.

(2) A political contribution does not
include the value of services provided
without compensation by any indi-
vidual who volunteers on behalf of any
candidate, campaign, political party,
or partisan political group.

Political management means the direc-
tion or supervision of a partisan polit-
ical group or campaign for partisan po-
litical office.

Political party means a national polit-
ical party, a State political party, or
an affiliated organization.

Political purpose means an objective
of promoting or opposing a political
party, candidate for partisan political
office, or partisan political group.

Receive means to come into posses-
sion of something from a person offi-
cially on behalf of a candidate, a cam-
paign, a political party, or a partisan
political group, but does not include
ministerial activities which precede or
follow this official act.

Room or building occupied in the dis-
charge of official duties by an individual
employed or holding office in the Govern-
ment of the United States or any agency
thereof includes, but is not limited to:

(1) Any Federally owned space (in-
cluding, but not limited to, ‘‘public
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buildings” as defined in 40 U.S.C. 612(1))
or Federally leased space in which Fed-
eral employees perform official duties
on a regular basis;

(2) Public areas as defined in 40
U.S.C. 490(a)(17) and 41 CFR 101-20.003
of buildings under the custody and con-
trol of the General Services Adminis-
tration.

(3) A room or building occupied in
the discharge of official duties by an
individual employed or holding office
in the Government of the TUnited
States or any agency thereof does not
include rooms in the White House, or
in the residence of the Vice President,
which are part of the Residence area or
which are not regularly used solely in
the discharge of official duties.

Solicit means to request expressly of
another person that he or she con-
tribute something to a candidate, a
campaign, a political party, or partisan
political group.

Subordinate refers to the relationship
between two employees when one em-
ployee is under the supervisory author-
ity, control or administrative direction
of the other employee.

Uniformed services means uniformed
services as defined in 5 U.S.C. 2101(3).

[63 FR 4558, Jan. 30, 1998, as amended at 79
FR 25485, May 5, 2014]

§733.102 Exclusion of employees in
the Criminal Division and National
Security Division of the United
States Department of Justice.

Employees in the Criminal Division
and National Security Division in the
Department of Justice (except employ-
ees appointed by the President by and
with the advice and consent of the Sen-
ate) specifically are excluded from cov-
erage under the provisions of this part.

[79 FR 25485, May 5, 2014]

§733.103 Permitted political activi-
ties—employees who reside in des-
ignated localities.

(a) This section does not apply to an
individual who is employed in an agen-
cy or position described in §733.1056(a),
unless that individual has been ap-
pointed by the President, by and with
the advice and consent of the Senate.

(b) Employees who reside in a mu-
nicipality or political subdivision des-
ignated by OPM under §733.107 may:
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(1) Run as independent candidates for
election to partisan political office in
elections for local office in the munici-
pality or political subdivision;

(2) Solicit, accept, or receive a polit-
ical contribution as, or on behalf of, an
independent candidate for partisan po-
litical office in elections for local of-
fice in the municipality or political
subdivision;

(3) Accept or receive a political con-
tribution on behalf of an individual
who is a candidate for local partisan
political office and who represents a
political party;

(4) Solicit, accept, or receive uncom-
pensated volunteer services as an inde-
pendent candidate, or on behalf of an
independent candidate, for local par-
tisan political office, in connection
with the local elections of the munici-
pality or subdivision; and

(5) Solicit, accept, or receive uncom-
pensated volunteer services on behalf
of an individual who is a candidate for
local partisan political office and who
represents a political party.

§733.104 Prohibited political activi-
ties—employees who reside in des-
ignated localities.

(a) This section does not apply to an
individual who is employed in an agen-
cy or position described in §733.105(a),
unless that individual has been ap-
pointed by the President, by and with
the advice and consent of the Senate.

(b) Employees who reside in a mu-
nicipality or political subdivision des-
ignated by OPM under §733.107 may
not:

(1) Run as the representative of a po-
litical party for local partisan political
office;

(2) Solicit a political contribution on
behalf of an individual who is a can-
didate for local partisan political office
and who represents a political party;

(3) Knowingly solicit a political con-
tribution from any Federal employee,
except as permitted under 5 U.S.C.
7323(a)(2)(A)-(C).

(4) Accept or receive a political con-
tribution from a subordinate; or

(5) Solicit, accept, or receive uncom-
pensated volunteer services from a sub-
ordinate for any political purpose.
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(c) An employee covered under this
section may not participate in political
activities:

(1) While he or she is on duty:

(2) While he or she is wearing a uni-
form, badge, or insignia that identifies
the employing agency or instrumen-
tality or the position of the employee;

(3) While he or she is in any room or
building occupied in the discharge of
official duties by an individual em-
ployed or holding office in the Govern-
ment of the United States or any agen-
cy or instrumentality thereof; or

(4) While using a Government-owned
or leased vehicle or while using a pri-
vately owned vehicle in the discharge
of official duties.

(d) An employee described in 5 U.S.C.
7324(b)(2) may participate in political
activity otherwise prohibited by
§733.104(c) if the costs associated with
that political activity are not paid for
by money derived from the Treasury of
the United States.

(e) Candidacy for, and service in, a
partisan political office shall not result
in neglect of, or interference with, the
performance of the duties of the em-
ployee or create a conflict, or apparent
conflict, of interest.

§733.105 Permitted political activi-
ties—employees who reside in des-
ignated localities and are employed
in certain agencies and positions.

(a) This section applied to employees
who reside in designated localities and
are employed in the following agencies
or positions:

(1) The Federal Election Commission;

(2) The Election Assistance Commis-
sion;

(3) The Federal Bureau of Investiga-
tion;

(4) The Secret Service;

(5) The Central Intelligence Agency;

(6) The National Security Council;

(7) The National Security Agency;

(8) The Defense Intelligence Agency;

(9) The Merit Systems Protection
Board;

(10) The Office of Special Counsel;

(11) The Office of Criminal Investiga-
tion of the Internal Revenue Service.

(12) The Office of Investigative Pro-
grams of the United States Customs
Service;
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(13) The Office of Law Enforcement of
the Bureau of Alcohol, Tobacco, and
Firearms;

(14) The National Geospatial-Intel-
ligence Agency;

(15) The Office of the Director of Na-
tional Intelligence;

(16) Career Senior Executive Service
positions described in 5 TU.S.C.
3132(a)(4);

(17) Administrative Law Judge posi-
tions described in 5 U.S.C. 5372;

(18) Contract Appeals Board Member
positions described in 5 U.S.C. 5372a; or

(19) Administrative Appeals Judge
positions described in 5 U.S.C. 5732b.

(b) This section does not apply to in-
dividuals who have been appointed by
the President by and with the advice
and consent of the Senate, even though
they are employed in the agencies and
positions described in paragraph (a) of
this section.

(c) Employees who are covered under
this section and who reside in a mu-
nicipality or political subdivision des-
ignated by OPM under §733.107 may:

(1) Run as independent candidates for
election to partisan political office in
elections for local office in the munici-
pality or political subdivision;

(2) Solicit, accept, or receive a polit-
ical contribution as, or on behalf of, an
independent candidate for partisan po-
litical office in elections for local of-
fice in the municipality or political
subdivision;

(3) Solicit, accept, or receive uncom-
pensated volunteer services as, or on
behalf of, an independent candidate for
partisan political office in elections for
office in the municipality or subdivi-
sion; and

(4) Take an active part in other polit-
ical activities associated with elections
for local partisan political office and in
managing the campaigns of candidates
for election to local partisan political
office in the municipality or political
subdivision, but only as an independent
candidate or on behalf of, or in opposi-
tion to, an independent candidate.

[63 FR 4558, Jan. 30, 1998, as amended at 79
FR 25485, May 5, 2014]
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§733.106 Prohibited political activi-
ties—employees who reside des-
ignated localities and are employed
in certain agencies and positions.

(a) This section does not apply to in-
dividuals who have been appointed by
the President, by and with the advice
and consent of the Senate, even though
they are employed in the agencies and
positions described in §733.105(a).

(b) Employees who are employed in
the agencies and positions described in
§733.105(a), and who reside in a munici-
pality or political subdivision des-
ignated by OPM under §733.107, may
not:

(1) Run as the representative of a po-
litical party for local partisan political
office;

(2) Solicit, accept, or receive a polit-
ical contribution on behalf of an indi-
vidual who is a candidate for local par-
tisan political office and who rep-
resents a political party;

(3) Knowingly solicit a political con-
tribution from any Federal employee;

(4) Accept or receive a political con-
tribution from a subordinate;

(b) Solicit, accept, or receive uncom-
pensated volunteer services on behalf
of an individual who is a candidate for
local partisan political office and who
represents a political party;

(6) Solicit, accept, or receive uncom-
pensated volunteer services from a sub-
ordinate for any political purpose; or

(7) Take an active part in other polit-
ical activities associated with elections
for local partisan political office, when
such participation occurs on behalf of a
political party, partisan political
group, or a candidate for local partisan
political office who represents a polit-
ical party.

(c) An employee covered under this
section may not participate in political
activities:

(1) While he or she is on duty:

(2) While he or she is wearing a uni-
form, badge, or insignia that identifies
the employing agency or instrumen-
tality or the position of the employee;

(3) While he or she is in any room or
building occupied in the discharge of
official duties by an individual em-
ployed or holding office in the Govern-
ment of the United States or any agen-
cy or instrumentality thereof; or
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(4) While using a Government-owned
or leased vehicle or while using a pri-
vately owned vehicle in the discharge
of official duties.

(d) Candidacy for, and service in, or
partisan political office shall not result
in neglect of, or interference with, the
performance of the duties of the em-
ployee or create a conflict, or apparent
conflict, of interest.

§733.107 Designated localities.

(a) When OPM determines that, be-
cause of special or unusual cir-
cumstances, it is in the domestic inter-
est of employees to participate in local
elections, OPM may specify as a des-
ignated locality:

(1) The District of Columbia,

(2) A municipality or political sub-
division in Maryland or Virginia and in
the immediate vicinity of the District
of Columbia, or

(3) A municipality in which the ma-
jority of voters are employed by the
Government of the United States.

(b) Information as to the documenta-
tion required to support a request for
designation is furnished by the General
Counsel of OPM on request.

(c) The following municipalities and
political subdivisions have been des-
ignated, effective on the day specified:

IN MARYLAND

Annapolis (May 16, 1941).

Anne Arundel County (March 14, 1973).
Berwyn Heights (June 15, 1944).
Bethesda (Feb. 17, 1943).
Bladensburg (April 20, 1942).

Bowie (April 11, 1952).

Brentwood (Sept. 26, 1940).

Calvert County (June 18, 1992).
Capitol Heights (Nov. 12, 1940).
Cheverly (Dec. 18, 1940).

Chevy Chase, section 3 (Oct. 8, 1940).
Chevy Chase, section 4 (Oct. 2, 1940).
Chevy Chase View (Feb. 26, 1941).
Chevy Chase Village, Town of (March 4, 1941).
College Park (June 13, 1945).
Cottage City (Jan. 15, 1941).

District Heights (Nov. 2, 1940).
Edmonston (Oct. 24, 1940).

Fairmont Heights (Oct. 24, 1940).
Forest Heights (April 22, 1949).
Frederick County (May 31, 1991).
Garrett Park (Oct. 2, 1940).
Glenarden (May 21, 1941).

Glen Echo (Oct. 22, 1940).

Greenbelt (Oct. 4, 1940).

Howard County (April 25, 1974).
Hyattsville (Sept. 20, 1940).
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Kensington (Nov. 8, 1940).

Landover Hills (May 5, 1945).

Martin’s Additions, Village of (Feb. 13, 1941).
Montgomery County (April 30, 1964).
Morningside (May 19, 1949).

Mount Rainier (Nov. 22, 1940).

New Carrollton (July 7, 1981).

North Beach (Sept. 20, 1940).

North Brentwood (May 6, 1941).

North Chevy Chase (July 22, 1942).
Northwest Park (Feb. 17, 1943).

Prince George’s County (June 19, 1962).
Riverdale (Sept. 26, 1940).

Rockville (April 15, 1948).

St. Mary’s County (March 2, 1998).
Seat Pleasant (Aug. 31, 1942).
Somerset (Nov. 22, 1940).

Takoma Park (Oct. 22, 1940).
University Park (Jan. 18, 1941).
Washington Grove (April 5, 1941).

IN VIRGINIA

Alexandria (April 15, 1941).
Arlington County (Sept. 9, 1940).
Clifton (July 14, 1941).

Fairfax, City of (Feb. 9, 1954).
Fairfax County (Nov. 10, 1949).

Falls Church (June 6, 1941).
Fauquier County

Herndon (April 7, 1945).

King George County (June 6, 2012).
Loudoun County (Oct. 1, 1971).
Manassas (Jan. 8, 1980).

Manassas Park (March 4, 1980).
Portsmouth (Feb. 27, 1958).

Prince William County (Feb. 14, 1967).
Spotsylvania County (March 2, 1998).
Stafford County (Nov. 2, 1979).
Vienna (March 18, 1946).

OTHER MUNICIPALITIES

Anchorage, Alaska (Dec. 29, 1947).
Benicia, Calif. (Feb. 20, 1948).
Bremerton, Wash. (Feb. 27, 1946).
Centerville, Ga. (Sept. 16, 1971).
Crane, Ind. (Aug. 3, 1967).

District of Columbia

Elmer City, Wash. (Oct. 28, 1947).
Huachuca City, Ariz. (April 9, 1959).
New Johnsonville, Tenn. (April 26, 1956).
Norris, Tenn. (May 6, 1959).

Port Orchard, Wash. (Feb. 27, 1946).
Sierra Vista, Ariz. (Oct. 5, 1955).
Warner Robins, Ga. (March 19, 1948).

[63 FR 4558, Jan. 30, 1998, as amended at 73
FR 28026, May 15, 2008; 77 FR 26660, May 17,
2012; 78 FR 66826, Nov. 7, 2013; 79 FR 25485,
May 5, 2014]

PART 734—POLITICAL ACTIVITIES
OF FEDERAL EMPLOYEES

Subpart A—General Provisions

Sec.
734.101 Definitions.
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734.102 Jurisdiction.

734.103 Multicandidate political committees
of Federal labor organizations and Fed-
eral employee organizations.

734.104 Restriction of political activity.

Subpart B—Permitted Activities

734.201 Exclusion from coverage.

734.202 Permitted activities.

734.203 Participation in nonpartisan activi-
ties.

734.204 Participation in political organiza-
tions.

734.2056 Participation in political campaigns.

734.206 Participation in elections.

734.207 Candidacy for public office.

734.208 Participation in fundraising.

Subpart C—Prohibited Activities

734.301 Exclusion from coverage.

734.302 Use of official authority;
tion.

734.303 Fundraising.

734.304 Candidacy for public office.

734.305 Soliciting or discouraging the polit-
ical participation of certain persons.

734.306 Participation in political activities
while on duty, in uniform, in any room
or building occupied in the discharge of
official duties, or using a Federal vehi-
cle.

734.307 Campaigning for a spouse or family
member.

prohibi-

Subpart D—Employees in Certain
Agencies and Positions

734.401 Coverage.

734.402 Expression of an employee’s indi-
vidual opinion.

734.403 Participation in elections.

734.404 Participation in political organiza-
tions.

734.406 Campaigning for a spouse or family
member.

734.406 Participation in political activities
while on duty, in uniform, in any room
or building occupied in the discharge of
official duties, or using a Federal vehi-
cle; prohibition.

734.407 Use of official authority;
tion.

734.408 Participation in political manage-
ment and political campaigning; prohibi-
tions.

734.409 Participation in political organiza-
tions; prohibitions.

prohibi-

734.410 Participation in political fund-
raising; prohibitions.
734.411 Participation in political cam-

paigning; prohibitions.
734.412 Participation in elections; prohibi-
tions.
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734.413 Employees of the Federal Election
Commission; prohibitions.

Subpart E—Special Provisions for Certain
Presidential Appointees and Employ-
ees Paid From the Appropriation for
the Executive Office of the President

734.501 Permitted and prohibited activities.

734.502 Participation in political activity
while on duty, in uniform, in any room
or building occupied in the discharge of
official duties, or using a Federal vehi-
cle.

734.503 Allocation and reimbursement of
costs associated with political activities.

734.504 Contributions to political action
committees through voluntary payroll
allotments prohibited.

Subpart F—Employees Who Work on an
Irregular or Occasional Basis

734.601 Employees who work on an irregular
or occasional basis.

Subpart G—Related Statutes and Executive
Orders

734.701 General.
734.702 Related statutes and Executive or-
ders.

AUTHORITY: 5 U.S.C. 1103, 1104, 7325; Reorga-
nization Plan No. 2 of 1978, 92 Stat. 3783, 3
CFR 1978 Comp. p. 323; and E.O. 12107, 3 CFR
1978 Comp. p. 264.

SOURCE: 59 FR 48769, Sept. 23, 1994, unless
otherwise noted.

Subpart A—General Provisions

§734.101 Definitions.

For the purposes of this part:

Accept means to come into possession
of something from a person officially
on behalf of a candidate, a campaign, a
political party, or a partisan political
group, but does not include ministerial
activities which precede or follow this
official act.

Candidate means an individual who
seeks nomination or election to any
elective office whether or not the per-
son is elected. An individual is deemed
to be a candidate if the individual has
received political contributions or
made expenditures or has consented to
another person receiving contributions
or making expenditures with a view to
bringing about the individual’s nomi-
nation or election.
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Campaign means all acts done by a
candidate and his or her adherents to
obtain a majority or plurality of the
votes to be cast toward a nomination
or in an election.

Election includes a primary, special,
runoff, or general election.

Employee means any individual (other
than the President, Vice President, or
a member of the uniformed services)
employed or holding office in—

(1) An Executive agency other than
the General Accounting Office;

(2) A position within the competitive
service which is not in an Executive
agency; or

(3) The United States Postal Service
or the Postal Rate Commission.

Employing office shall have the mean-
ing given by the head of each agency or
instrumentality of the United States
Government covered by this part. Each
agency or instrumentality shall pro-
vide notice identifying the appropriate
employing offices within it through in-
ternal agency notice procedures.

Federal employee organization means
any lawful nonprofit organization, as-
sociation, society, or club composed of
Federal employees.

Federal labor organization means an

organization defined in 5 TU.S.C.
7103(a)(4).
Multicandidate  political committee

means an organization defined in 2
U.S.C. 441a(a)(4).

Nonpartisan election means—

(1) An election in which none of the
candidates is to be nominated or elect-
ed as representing a political party any
of whose candidates for Presidential
elector received votes in the last pre-
ceding election at which Presidential
electors were selected; or

(2) An election involving a question
or issue which is not specifically iden-
tified with a political party, such as a
constitutional amendment, ref-
erendum, approval of a municipal ordi-
nance, or any question or issue of a
similar character.

Occasional means occurring infre-
quently, at irregular intervals, and ac-
cording to no fixed or certain scheme;
acting or serving for the occasion or
only on particular occasions.

Office means the U.S. Office of Per-
sonnel Management.
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On Duty means the time period when
an employee is:

(1) In a pay status other than paid
leave, compensatory time off, credit
hours, time off as an incentive award,
or excused or authorized absence (in-
cluding leave without pay); or

(2) Representing any agency or in-
strumentality of the United States
Government in an official capacity.

Partisan when used as an adjective
means related to a political party.

Partisan political group means any
committee, club, or other organization
which is affiliated with a political
party or candidate for public office in a
partisan election, or organized for a
partisan purpose, or which engages in
partisan political activity.

Partisan political office means any of-
fice for which any candidate is nomi-
nated or elected as representing a
party any of whose candidates for Pres-
idential elector received votes in the
last preceding election at which Presi-
dential electors were selected, but does
not include any office or position with-
in a political party or affiliated organi-
zation.

Person means an individual; a State,
local, or foreign government; or a cor-
poration and subsidiaries it controls,
company, association, firm, partner-
ship, society, joint stock company, or
any other organization or institution,
including any officer, employee, or
agent of such person or entity.

Political Action Committee means any
committee, association, or organiza-
tion (whether or not incorporated)
which accepts contributions or makes
expenditures for the purpose of influ-
encing, or attempting to influence, the
nomination or election of one or more
individuals to Federal, State, or local
elective public office.

Political activity means an activity di-
rected toward the success or failure of
a political party, candidate for par-
tisan political office, or partisan polit-
ical group.

Political contribution means any gift,
subscription, loan, advance, or deposit
of money or anything of value, made
for any political purpose.

(a) A political contribution includes:

(1) Any contract, promise, or agree-
ment, express or implied, whether or
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not legally enforceable, to make a con-
tribution for any political purpose;

(2) Any payment by any person, other
than a candidate or a political party or
affiliated organization, of compensa-
tion for the personal services of an-
other person which are rendered to any
candidate or political party or affili-
ated organization without charge for
any political purpose; and

(3) The provision of personal services,
paid or unpaid, for any political pur-
pose.

(b) A political contribution does not
include the value of services provided
without compensation by any indi-
vidual who volunteers on behalf of any
candidate, campaign, political party,
or partisan political group.

Political management means the direc-
tion or supervision of a partisan polit-
ical group or campaign for partisan po-
litical office.

Political party means a national polit-
ical party, a State political party, or
an affiliated organization.

Political purpose means an objective
of promoting or opposing a political
party, candidate for partisan political
office, or partisan political group.

Receive means to come into posses-
sion of something from a person offi-
cially on behalf of a candidate, a cam-
paign, a political party, or a partisan
political group, but does not include
ministerial activities which precede or
follow this official act.

Recurrent means occurring fre-
quently, or periodically on a regular
basis.

Room or building occupied in the dis-
charge of official duties by an individual
employed or holding office in the Govern-
ment of the United States or any agency
thereof includes, but is not limited to:

(1) Any Federally owned space (in-
cluding, but not limited to, ‘‘public
buildings’’ as defined in 40 U.S.C. 612(1))
or Federally leased space in which Fed-
eral employees perform official duties
on a regular basis;

(2) Public areas as defined in 40
U.S.C. 490(a)(17) and 41 CFR 101-20.003
of buildings under the custody and con-
trol of the General Services Adminis-
tration.

(3) A room or building occupied in
the discharge of official duties by an
individual employed or holding office
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in the Government of the TUnited
States or any agency thereof does not
include rooms in the White House, or
in the residence of the Vice President,
which are part of the Residence area or
which are not regularly used solely in
the discharge of official duties.

Solicit means to request expressly of
another person that he or she con-
tribute something to a candidate, a
campaign, a political party, or partisan
political group.

Subordinate refers to the relationship
between two employees when one em-
ployee is under the supervisory author-
ity, control or administrative direction
of the other employee.

Uniformed services means uniformed
services as defined in 5 U.S.C. 2101(3).

[69 FR 48769, Sept. 23, 1994, as amended at 61
FR 35099, July 5, 1996; 79 FR 25485, May 5,
2014]

§734.102 Jurisdiction.

(a) The United States Office of Spe-
cial Counsel has exclusive authority to
investigate allegations of political ac-
tivity prohibited by the Hatch Act Re-
form Amendments of 1993, as imple-
mented by 5 CFR part 734, prosecute al-
leged violations before the TUnited
States Merit Systems Protection
Board, and render advisory opinions
concerning the applicability of 5 CFR
part 734 to the political activity of Fed-
eral employees. (b U.S.C. 1212 and 1216).
Advice concerning the Hatch Act Re-
form Amendments may be requested
from the Office of Special Counsel:

(1) By letter addressed to the Office
of Special Counsel at 1730 M Street
NW., Suite 218, Washington, DC 20036—
4505;

(2) By telephone on (202) 254-3650, or
(1-800) 854-2824;

(3) By fax on (202) 254-3700; or

(4) By emalil at Hatchact@osc.gov.

(b) The Merit Systems Protection
Board has exclusive authority to deter-
mine whether a violation of the Hatch
Act Reform Amendments of 1993, as im-
plemented by 5 CFR part 734, has oc-
curred and to impose a penalty of re-
moval, reduction-in-grade, debarment
from Federal employment for a period
not to exceed 5 years, suspension, rep-
rimand, or an assessment of a civil pen-
alty not to exceed $1,000, for violation
of the political activity restrictions
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regulated by this part. (6 U.S.C. 1204
and 7326).

(c) The Office of Personnel Manage-
ment is authorized to issue regulations
describing the ©political activities
which are permitted and prohibited
under the Hatch Act Reform Amend-
ments of 1993. (6 U.S.C. 1103, 1104, 7325;
Reorganization Plan No. 2 of 1978, 92
Stat. 3783, 3 CFR 1978 Comp. p. 323; and
E.O. 12107, 3 CFR 1978 Comp. p. 264.)

[69 FR 48769, Sept. 23, 1994, as amended at 61
FR 35100, July 5, 1996; 79 FR 25485, May 5,
2014]

§734.103 Multicandidate political com-
mittees of Federal labor organiza-
tions and Federal employee organi-
zations.

(a) In order to qualify under this
part, each multicandidate political
committee of a Federal labor organiza-
tion must provide to the Office the fol-
lowing:

(1) Information verifying that the
multicandidate political committee is
a multicandidate political committee
as defined by 2 U.S.C. 44la(a)(4);

(2) Information identifying the Fed-
eral labor organization to which the
multicandidate political committee is
connected; and

(3) Information that identifies the
Federal labor organization as a labor
organization defined at 5 U.S.C. 7103(4).

(b) In order to qualify under this
part, each multicandidate political
committee of a Federal employee orga-
nization must provide to the Office the
following:

(1) Information verifying that the
multicandidate political committee is
a multicandidate political committee
as defined in 2 U.S.C. 441a(a)(4);

(2) Information identifying the Fed-
eral employee organization to which
the multicandidate political com-
mittee is connected; and

(3) Information indicating that the
multicandidate political committee
was in existence as of October 6, 1993.

§734.104 Restriction of political activ-
ity.
No further proscriptions or restric-
tions may be imposed upon employees
covered under this regulation except:
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(a) Employees who are appointed by
the President by and with the advice
and consent of the Senate;

(b) Employees who are appointed by
the President;

(c) Non-career senior executive serv-
ice members;

(d) Schedule C employees,
213.3301, 213.3302; and

(e) Any other employees who serve at
the pleasure of the President.

5 CFR

Subpart B—Permitted Activities

§734.201 Exclusion from coverage.

This subpart does not apply to em-
ployees in the agencies and positions
described in subpart D of this part.

§734.202

Employees may take an active part
in political activities, including polit-
ical management and political cam-
paigns, to the extent not expressly pro-
hibited by law and this part.

Permitted activities.

§734.203 Participation in nonpartisan
activities.

An employee may:

(a) Express his or her opinion pri-
vately and publicly on political sub-
jects;

(b) Be politically active in connec-
tion with a question which is not spe-
cifically identified with a political
party, such as a constitutional amend-
ment, referendum, approval of a mu-
nicipal ordinance or any other question
or issue of a similar character;

(c) Participate in the nonpartisan ac-
tivities of a civic, community, social,
labor, or professional organization, or
of a similar organization; and

(d) Participate fully in public affairs,
except as prohibited by other Federal
law, in a manner which does not com-
promise his or her efficiency or integ-
rity as an employee or the neutrality,
efficiency, or integrity of the agency or
instrumentality of the United States
Government in which he or she is em-
ployed.

[69 FR 48769, Sept. 23, 1994, as amended at 61
FR 35100, July 5, 1996; 79 FR 25485, May b5,
2014]

§734.204 Participation in political or-
ganizations.

An employee may:
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(a) Be a member of a political party
or other political group and participate
in its activities;

(b) Serve as an officer of a political
party or other political group, a mem-
ber of a national, State, or local com-
mittee of a political party, an officer
or member of a committee of a polit-
ical group, or be a candidate for any of
these positions;

(c) Attend and participate fully in
the business of nominating caucuses of
political parties;

(d) Organize or reorganize a political
party organization or political group;
and

(e) Participate in a political conven-
tion, rally, or other political gathering.

(f) Serve as a delegate, alternate, or
proxy to a political party convention.

Example 1: An employee of the Department
of Education may serve as a delegate, alter-
nate, or proxy to a State or national party
convention.

Example 2: A noncareer member of the Sen-
ior Executive Service, or other employee
covered under this subpart, may serve as a
vice-president of a political action com-
mittee, as long as the duties of the office do
not involve personal solicitation, accept-
ance, or receipt of political contributions.
Ministerial activities which precede or fol-
low the official acceptance and receipt, such
as handling, disbursing, or accounting for
contributions are not covered under the defi-
nitions of accept and receive in §734.101. Sec-
tions 734.208 and 734.303 describe in detail
permitted and prohibited activities which
are related to fundraising.

Example 3: An employee of the Federal
Communications Commission may make mo-
tions or place a name in nomination at a
nominating caucus.

Example 4: An employee of the Department
of the Interior may serve as an officer of a
candidate’s campaign committee as long as
he does not personally solicit, accept, or re-
ceive political contributions. Sections 734.208
and 734.303 of this part describe in detail per-
mitted and prohibited activities which are
related to fundraising.

[69 FR 48769, Sept. 23, 1994, as amended at 61
FR 35100, July 5, 1996]

§734.205 Participation in political
campaigns.
Subject to the prohibitions in

§734.306, an employee may:

(a) Display pictures, signs, stickers,
badges, or buttons associated with po-
litical parties, candidates for partisan
political office, or partisan political

49

§734.205

groups, as long as these items are dis-
played in accordance with the provi-
sions of §734.306 of subpart C of this
part;

(b) Initiate or circulate a nominating
petition for a candidate for partisan
political office;

(c) Canvass for votes in support of or
in opposition to a partisan political
candidate or a candidate for political
party office;

(d) Endorse or oppose a partisan po-
litical candidate or a candidate for po-
litical party office in a political adver-

tisement, broadcast, campaign lit-
erature, or similar material;
(e) Address a convention, caucus,

rally, or similar gathering of a polit-
ical party or political group in support
of or in opposition to a partisan polit-
ical candidate or a candidate for polit-
ical party office; and

(f) Take an active part in managing
the political campaign of a partisan po-
litical candidate or a candidate for po-
litical party office.

Example 1: An employee of the Environ-
mental Protection Agency may broadcast
endorsements for a partisan political can-
didate via a public address system attached
to his or her private automobile.

Example 2: An employee of the Department
of Interior may canvass voters by telephone
on behalf of a political party or partisan po-
litical candidate.

Example 3: An employee of the Department
of Agriculture may stand outside of polling
places on election day and hand out bro-
chures on behalf of a partisan political can-
didate or political party.

Example 4: An employee may appear in a
television or radio broadcast which endorses
a partisan political candidate and is spon-
sored by the candidate’s campaign com-
mittee, a political party, or a partisan polit-
ical group.

Example 5: An independent contractor is
not covered by this part and may display a
political button while performing the duties
for which he or she is contracted.

Example 6: An employee of the Department
of Commerce who is on official travel may
take annual leave in the morning to give an
address at a breakfast for a candidate for
partisan political office.

Example 7: An employee may manage the
political campaign of a candidate for public
office including supervising paid and unpaid
campaign workers.

Example 8: While not on duty, a Federal
employee may distribute campaign leaflets
by hand to homes or parked cars even though
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the leaflet may contain information con-
cerning where to send contributions among
other factual material about a partisan po-
litical candidate. However, should a member
of the public stop the employee and request
further information about contributions, the
employee should refer that request to an-
other campaign worker who is not a Federal
employee.

Example 9: An employee may place in his or
her front yard a sign or banner supporting a
partisan political candidate.

[59 FR 48769, Sept. 23, 1994, as amended at 61
FR 35100, July 5, 1996]

§734.206 Participation in elections.

An employee may:

(a) Register and vote in any election;

(b) Act as recorder, watcher, chal-
lenger, or similar officer at polling
places;

(c) Serve as an election judge or
clerk, or in a similar position; and

(d) Drive voters to polling places for
a partisan political candidate, partisan
political group, or political party.

Example: An employee may drive voters to
polling places in a privately owned vehicle,
but not in a Government-owned or leased ve-
hicle.

§734.207 Candidacy for public office.

An employee may:

(a) Run as an independent candidate
in a partisan election covered by 5 CFR
part 733; and

(b) Run as a candidate in a non-
partisan election.

Example 1: An employee who is a candidate
for public office in a nonpartisan election is
not barred by the Hatch Act from soliciting,
accepting, or receiving political contribu-
tions for his or her own campaign; however,
such solicitation, acceptance, or receipt
must comply with part 2635 of this title as
well as any other directives that may apply,
e.g., The Federal Property Management Reg-
ulations in 41 CFR chapter 101.

§734.208 Participation in fundraising.

(a) An employee may make a polit-
ical contribution to a political party,
political group, campaign committee of
a candidate for public office in a par-
tisan election and multicandidate po-
litical committee of a Federal labor or
Federal employee organization.

(b) Subject to the prohibitions stated
in section 734.303, an employee may—

(1) Attend a political fundraiser;
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(2) Accept and receive political con-
tributions in a partisan election de-
scribed in 5 CFR part 733;

(3) Solicit, accept, or receive uncom-
pensated volunteer services from any
individual; and

(4) Solicit, accept, or receive political
contributions, as long as:

(i) The person who is solicited for a
political contribution belongs to the
same Federal labor organization, or
Federal employee organization, as the
employee who solicits, accepts, or re-
ceives the contribution;

(ii) The person who is solicited for a
political contribution is not a subordi-
nate employee; and

(iii) The request is for a contribution
to the multicandidate political com-
mittee of a Federal labor organization
or to the multicandidate political com-
mittee of a Federal employee organiza-
tion in existence on October 6, 1993.

(c) Subject to the provisions of
§734.306, an employee may make a fi-
nancial contribution to a political ac-
tion committee through a voluntary
allotment made under §550.311(b) of
this chapter, if the head of the employ-
ee’s agency permits agency employees
to make such allotments to political
action committees.

(d) An employee who is covered under
this subpart and is a payroll official in
an agency where employees are per-
mitted to make allotments to political
action committees may process the
completed direct deposit forms for vol-
untary allotments which have been
made to such committees under section
550.311(b) of this title.

Example 1: An GS-12 employee of the De-
partment of Treasury who belongs to the
same Federal employee organization as a
GS-5 employee of the Department of Treas-
ury may solicit a contribution for the multi-
candidate political committee when she is
not on duty as long as the GS-5 employee is
not under the supervisory authority of the
GS-12 employee.

Example 2: An employee of the National
Park Service may give a speech or keynote
address at a political fundraiser when he is
not on duty, as long as the employee does
not solicit political contributions, as prohib-
ited in §734.303(b) of this part.

Example 3: An employee’s name may appear
on an invitation to a political fundraiser as
a guest speaker as long as the reference in no
way suggests that the employee solicits or
encourages contributions, as prohibited in
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§734.303 of this part and described in example
2 thereunder. However, the employee’s offi-
cial title may not appear on invitations to
any political fundraiser, except that an em-
ployee who is ordinarily addressed using a
general term of address, such as ‘“The Honor-
able,” may use or permit the use of that
term of address for such purposes.

Example 4: When an employee of the De-
partment of Transportation is not on duty,
he or she may engage in activities which do
not require personal solicitations of con-
tributions, such as organizing mail or phone
solicitations for political contributions. Ac-
tivities such as stuffing envelopes with re-
quests for political contributions also are
permitted. However, he or she may not sign
the solicitation letter unless the solicitation
is for the contribution of uncompensated vol-
unteer services of individuals who are not
subordinate employees. An employee may
not knowingly send to his or her subordinate
employees a letter soliciting the contribu-
tion of their uncompensated services. How-
ever, he or she may sign a letter that solicits
contributions of uncompensated volunteer
services as part of a general mass mailing
that might reach a subordinate employee, as
long as the mass mailing is not specifically
targeted to his or her subordinate employ-
ees.

Example 5: An employee who is not on duty
may participate in a phone bank soliciting
the uncompensated services of individuals.
However, an employee may not make phone
solicitations for political contributions even
anonymously.

Example 6: An employee of the Department
of Agriculture who is on official travel and is
not in a pay status nor officially rep-
resenting the Department may write invita-
tions in his hotel room to a meet-the-can-
didate reception which he plans to hold in
his home.

Example 7: An employee may serve as an of-
ficer or chairperson of a political fundraising
organization or committee as long as he or
she does not personally solicit, accept, or re-
ceive political contributions. For example,
the employee may organize or manage fund-
raising activities as long as he or she does
not violate the above prohibition.

Example 8: The head of a cabinet-level de-
partment may contribute one of her worn-
out cowboy boots to the campaign com-
mittee of a Senatorial candidate to be auc-
tioned off in a fundraising raffle for the ben-
efit of the candidate’s campaign.

Example 9: An employee may help organize
a fundraiser including supplying names for
the invitation list as long as he or she does
not personally solicit, accept, or receive con-
tributions.

Example 10: An employee on travel may en-
gage in political activity when he or she is
not on duty without taking annual leave.
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Example 11: A Federal employee may so-
licit, accept, or receive the uncompensated
volunteer services of any individual, except a
subordinate employee, to work on behalf of a
partisan political candidate or organization.
However, such solicitation, acceptance, or
receipt must comply with part 2635 of this
title as well as any other directives that may
apply, e.g., the Federal Property Manage-
ment Regulations in 41 CFR chapter 101.
Further, Federal employees are subject to
criminal anti-coercion provisions found at 18
U.S.C. 610.

Example 12: An employee who desires to
make a financial contribution to a political
action committee through a voluntary allot-
ment personally may obtain blank direct de-
posit forms from his or her payroll office.
However, he or she may not complete the
form while he or she is on duty, on Federal
property, or in a Federally owned or leased
vehicle. Moreover, he or she may not person-
ally deliver his or her completed form, or the
completed form of another employee, to the
payroll office. However, the employee may
mail his or her direct deposit form to his or
her agency payroll office.

Example 13: Employees who are permitted
to solicit, accept, or receive political con-
tributions under the circumstances described
in §734.208(b)(4) may not solicit, accept, or
receive such contributions either while they
are on duty, or while they are on Federal
premises, or both.

[69 FR 48769, Sept. 23, 1994, as amended at 61
FR 35100, July 5, 1996]

Subpart C—Prohibited Activities

§734.301 Exclusion from coverage.

This subpart does not apply to em-
ployees in the agencies and positions
described in subpart D of this part.

§734.302 Use of official authority; pro-
hibition.

(a) An employee may not use his or
her official authority or influence for
the purpose of interfering with or af-
fecting the result of an election.

(b) Activities prohibited by para-
graph (a) of this section include, but
are not limited to:

(1) Using his or her official title while
participating in political activity;

(2) Using his or her authority to co-
erce any person to participate in polit-
ical activity; and

(3) Soliciting, accepting, or receiving
uncompensated individual volunteer
services from a subordinate for any po-
litical purpose.
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Example 1: An employee who signs a letter
seeking uncompensated volunteer services
from individuals may not identify himself or
herself by using his or her official title. How-
ever, the employee may use a general form of
address, such as ‘“The Honorable.”

Example 2: A noncareer member of the Sen-
ior Executive Service, or another employee
covered by this subpart, may not ask his or
her subordinate employees to provide un-
compensated individual volunteer services
for a political party, partisan political
group, or candidate for partisan political of-
fice. Moreover, he or she may not accept or
receive such services from a subordinate em-
ployee who offers to donate them.

Example 3: An employee may not require
any person to contribute to a partisan polit-
ical campaign in order to win a Federal con-
tract:

[61 FR 35100, July 5, 1996]

§734.303 Fundraising.

An employee may not knowingly:

(a) Personally solicit, accept or re-
ceive a political contribution from an-
other person, except under the cir-
cumstances specified in §734.208(b);

(b) Personally solicit political con-
tributions in a speech or keynote ad-
dress given at a fundraiser;

(c) Allow his or her official title to be
used in connection with fundraising ac-
tivities; or

(d) Solicit, accept, or receive uncom-
pensated volunteer services from an in-
dividual who is a subordinate.

Example 1: An employee may not host a
fundraiser at his or her home. However, a
spouse who is not covered under this part
may host such a fundraiser and the employee
may attend. The employee may not person-
ally solicit contributions to the fundraiser.
Moreover, the employee may not accept, or
receive political contributions, except under
the circumstances stated in §734.208(b).

Example 2: An employee’s name may not
appear on an invitation to a fundraiser as a
sponsor of the fundraiser, or as a point of
contact for the fundraiser.

Example 3: An employee may not ask a sub-
ordinate employee to volunteer on behalf of
a partisan political campaign.

Example 4: An employee may not call the
personnel office of a business or corporation
and request that the corporation or business
provide volunteers or services for a cam-
paign. However, an employee may call an in-
dividual who works for a business or corpora-
tion and request that specific individual’s
services for a campaign.
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§734.304 Candidacy for public office.

An employee may not run for the
nomination or as a candidate for elec-
tion to partisan political office, except
as specified in §734.207.

§734.305 Soliciting or discouraging
the political participation of certain
persons.

(a) An employee may not knowingly
solicit or discourage the participation
in any political activity of any person
who has an application for any com-
pensation grant, contract, ruling, li-
cense, permit, or certificate pending
before the employee’s employing office.

(b) An employee may not knowingly
solicit or discourage the participation
in any political activity of any person
who is the subject of, or a participant
in, an ongoing audit, investigation, or
enforcement action being carried out
by the employee’s employing office.

(c) Bach agency or instrumentality of
the United States shall determine
when a matter is pending and ongoing
within employing offices of the agency
or instrumentality for the purposes of
this part.

[69 FR 48769, Sept. 23, 1994, as amended at 79
FR 25486, May 5, 2014]

§734.306 Participation in political ac-
tivities while on duty, in uniform,
in any room or building occupied in
the discharge of official duties, or
using a Federal vehicle.

(a) An employee may not participate
in political activities subject to the
provisions of subpart E of this part:

(1) While he or she is on duty;

(2) While he or she is wearing a uni-
form, badge, insignia, or other similar
item that identifies the employing
agency or instrumentality or the posi-
tion of the employee;

(3) While he or she is in any room or
building occupied in the discharge of
official duties by an individual em-
ployed or holding office in the Govern-
ment of the United States or any agen-
cy or instrumentality thereof; or

(4) While using a Government-owned
or leased vehicle or while using a pri-
vately-owned vehicle in the discharge
of official duties.
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(b) The prohibitions in paragraph (a)
of this section do not apply to employ-
ees covered under subpart E of this
part.

Example 1: While on leave without pay, an
employee is not subject to the prohibition in
§734.306(a)(1) because he or she is not on
duty. However, while on leave without pay,
the employee remains subject to the other
prohibitions in subpart C.

Example 2: A Postal Service employee who
uses her private vehicle to deliver mail may
place a political bumper sticker on the vehi-
cle, as long as she covers the bumper sticker
while she is on duty.

Example 3: An employee who uses his or her
privately owned vehicle on a recurrent basis
for official business may place a partisan po-
litical bumper sticker on the vehicle, as long
as he or she covers the bumper sticker while
the vehicle is being used for official duties.

Example 4: An employee who uses his or her
privately owned vehicle on official business,
must cover any partisan political bumper
sticker while the vehicle is being used for of-
ficial duties, if the vehicle is clearly identi-
fied as being on official business.

Example 5: A noncareer member of the Sen-
ior Executive Service, or any other employee
covered by this subpart, who uses his or her
privately owned vehicle only on an occa-
sional basis to drive to another Federal
agency for a meeting, or to take a training
course, is not required to cover a partisan
political bumper sticker on his or her vehi-
cle.

Example 6: An employee may not place a
partisan political bumper sticker on any
Government owned or Government leased ve-
hicle.

Example 7: An employee may place a bump-
er sticker on his or her privately owned vehi-
cle and park his or her vehicle in a parking
lot of an agency or instrumentality of the
United States Government or in a non-Fed-
eral facility for which the employee receives
a subsidy from his or her employing agency
or instrumentality.

Example 8: When an agency or instrumen-
tality of the United States Government
leases offices in a commercial building and
that building includes the headquarters of a
candidate for partisan political office, an
employee of that agency or instrumentality
may do volunteer work, when he or she is
not on duty, at the candidate’s headquarters
and in other areas of the building that have
not been leased by the Government.

Example 9: A Government agency or instru-
mentality leases all of the space in a com-
mercial building; employees may not partici-
pate in political activity in the public areas
of the leased building.

Example 10: An employee of the National
Aeronautics and Space Administration
(NASA) may not engage in political activi-
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ties while wearing a NASA flight patch,
NASA twenty-year pin or anything with an
official NASA insignia.

Example 11: If a political event begins while
an employee is on duty and continues into
the time when he or she is not on duty, the
employee must wait until he or she is not on
duty to attend the event. Alternatively, an
employee may request annual leave to at-
tend the political event when it begins.

Example 12: Officials of labor organizations
who have been given official time to perform
representational duties are on duty.

Example 13: An employee may stuff enve-
lopes for a mailing on behalf of a candidate
for partisan political office while the em-
ployee is sitting in the park during his or her
lunch period if he or she is not considered to
be on duty during his or her lunch period.

Example 14: An employee who works at
home may engage in political activities at
home when he or she is not in a pay status
or representing the Government in an offi-
cial capacity.

Example 15: An employee who is appointed
by the President by and with the advice and
consent of the Senate (PAS) may attend a
political event with any non-PAS employee
whose official duties do not require accom-
panying the PAS as long as the non-PAS em-
ployee is not on duty.

Example 16: A noncareer member of the
Senior Executive Service, or any other em-
ployee covered by this subpart, may not
wear partisan political buttons or display
partisan political pictures, signs, stickers, or
badges while he or she is on duty or at his or
her place of work.

Example 17: An employee may not engage
in political activity in the cafeteria of a Fed-
eral building, even if the cafeteria is in space
leased by a contractor.

Example 18: An employee who contributes
financially to a political action committee
through a voluntary allotment made under
§550.311(b) of this title may not complete the
direct deposit forms while he or she is on
duty, in a ‘“‘room or building’ defined in
§734.101 or in a Federally owned or leased ve-
hicle.

Example 19: An employee who contributes
financially to a political action committee
through a voluntary allotment may not per-
sonally deliver his or her completed direct
deposit form, or the completed direct deposit
form of another employee, to the payroll em-
ployees who would process or administer
such forms. However, the employee may mail
his or her direct deposit form to his or her
agency payroll office.

[69 FR 48769, Sept. 23, 1994, as amended at 61
FR 35101, July 5, 1996]
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§734.307 Campaigning for a spouse or
family member.

An employee covered under this sub-
part who is the spouse or family mem-
ber of either a candidate for partisan
political office, candidate for political
party office, or candidate for public of-
fice in a nonpartisan election, is sub-
ject to the same prohibitions as other
employees covered under this subpart.

Example 1: An employee who is married to
a candidate for partisan political office may
attend a fundraiser for his or her spouse,
stand in the receiving line, sit at the head
table, and urge others to vote for his or her
spouse. However, the employee may not per-
sonally solicit, accept, or receive contribu-
tions of money or the paid or unpaid services
of a business or corporation, or sell or collect
money for tickets to the fundraiser.

Example 2: An employee who is the daugh-
ter of a candidate for partisan political office
may appear in a family photograph which is
printed in a campaign flier. She may dis-
tribute fliers at a campaign rally as long as
she does not personally solicit contributions.

Example 3: An employee who is married to
a candidate for political partisan political
office may appear with her spouse in a polit-
ical advertisement or a broadcast, and urge
others to vote for her spouse, as long as the
employee does not personally solicit polit-
ical contributions.

[69 FR 48769, Sept. 23, 1994, as amended at 61
FR 35101, July 5, 1996]

Subpart D—Employees in Certain
Agencies and Positions

§734.401 Coverage.

(a) This subpart applies to employees
in the following agencies and positions:

(1) The Federal Election Commission;

(2) The Election Assistance Commis-
sion;

(3) The Federal Bureau of Investiga-
tion;

(4) The Secret Service;

(5) The Central Intelligence Agency;

(6) The National Security Council;

(7) The National Security Agency;

(8) The Defense Intelligence Agency;

(9) The Merit Systems Protection
Board;

(10) The Office of Special Counsel;

(11) The Office of Criminal Investiga-
tion of the Internal Revenue Service.

(12) The Office of Investigative Pro-
grams of the United States Customs
Service;
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(13) The Office of Law Enforcement of
the Bureau of Alcohol, Tobacco, and
Firearms;

(14) The Criminal Division of the De-
partment of Justice;

(156) The National Security Division
of the Department of Justice;

(16) The National Geospatial-Intel-
ligence Agency;

(17) The Office of the Director of Na-
tional Intelligence;

(18) Career Senior Executive Service
positions described in 5 U.S.C.
3132(a)(4);

(19) Administrative Law Judge posi-
tions described in 5 U.S.C. 5372;

(20) Contract Appeals Board Member
positions described in 5 U.S.C. 5372a; or

(21) Administrative Appeals Judge
positions described in 5 U.S.C. 5732b.

(b) Employees appointed by the
President by and with the advice and
consent of the Senate in the agencies
and positions described in paragraph
(a) of this section are excluded from
coverage under this subpart.

(c) All employees covered under this
subpart are free to engage in political
activity to the widest extent con-
sistent with the restrictions imposed
by law and this subpart.

[59 FR 48769, Sept. 23, 1994, as amended at 61
FR 35101, July 5, 1996; 79 FR 25486, May 5,
2014]

§734.402 Expression of an employee’s
individual opinion.

Each employee covered under this
subpart retains the right to participate
in any of the following political activi-
ties, as long as such activity is not per-
formed in concert with a political
party, partisan political group, or a
candidate for partisan political office:

(a) Express his or her opinion as an
individual privately and publicly on
political subjects and candidates;

(b) Display a political picture, sign,
sticker, badge, or button, as long as
these items are displayed in accord-
ance with the provisions of §734.406;

(c) Sign a political petition as an in-
dividual;

(d) Be politically active in connec-
tion with a question which is not spe-
cifically identified with a political
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party, such as a constitutional amend-
ment, referendum, approval of a mu-
nicipal ordinance, or any other ques-
tion or issue of a similar character; and

(e) Otherwise participate fully in
public affairs, except as prohibited by
other Federal law, in a manner which
does not compromise his or her effi-
ciency or integrity as an employee or
the neutrality, efficiency, or integrity
of the agency or instrumentality of the
United States Government in which he
or she is employed.

Example 1: An employee may purchase air
time on a radio or television station to en-
dorse a partisan political candidate. How-
ever, he or she may not endorse such a can-
didate in a commercial or program which is
sponsored by the candidate’s campaign com-
mittee, a political party, or a partisan polit-
ical group.

Example 2: An employee may address a po-
litical convention or rally but not on behalf,
or at the request of, a political party, par-
tisan political group, or an individual who is
running for the nomination or as a candidate
for election to partisan political office.

Example 3: An employee may print at her
own expense one thousand fliers which state
her personal opinion that a partisan political
candidate is the best suited for the job. She
may distribute the fliers at a shopping mall
on the weekend. However, she may not dis-
tribute fliers printed by the candidate’s cam-
paign committee, a political party, or a par-
tisan political group.

Example 4: An employee may place in his or
her yard a sign supporting a candidate for
partisan political office.

Example 5: An employee may stand outside
of a political party convention with a home-
made sign which states his or her individual
opinion that one of the candidates for nomi-
nation is the best qualified candidate.

Example 6: An employee, including a career
SES employee, may wear a button with a
partisan political theme when the employee
is not on duty or at his or her place of work.

[69 FR 48769, Sept. 23, 1994, as amended at 61
FR 35101, July 5, 1996]

§734.403 Participation in elections.

Each employee covered under this
subpart retains the right to:

(a) Register and vote in any election;

(b) Take an active part, as a can-
didate or in support of a candidate, in
a nonpartisan election; and

(c) Serve as an election judge or
clerk, or in a similar position, to per-
form nonpartisan duties as prescribed
by State or local law.

55

§734.404

§734.404 Participation in political or-
ganizations.

(a) Bach employee covered under this
subpart retains the right to:

(1) Participate in the nonpartisan ac-
tivities of a civic, community, social,
labor, or professional organization, or
of a similar organization;

(2) Be a member of a political party
or other partisan political group and
participate in its activities to the ex-
tent consistent with other Federal law;

(3) Attend a political convention,
rally, fund-raising function, or other
political gathering; and

(4) Make a financial contribution to a
political party, partisan political
group, or to the campaign committee
of a candidate for partisan political of-
fice.

(b) Subject to the provisions in
§734.406, an employee covered under
this subpart may make a financial con-
tribution to a political action com-
mittee through a voluntary allotment
made under §550.311(b) of this chapter
if the head of the employee’s agency
permits agency employees to make
such allotments to political action
committees.

(c) An employee who is covered under
this subpart and is a payroll official in
an agency where employees are per-
mitted to make allotments to political
action committees may process the
completed direct deposit forms for vol-
untary allotments which have been
made to such committees under
§550.311(b) of this chapter.

Example 1: An employee, or a noncareer
SES employee who is subject to subpart D of
part 734, may attend a political convention
or rally solely as a spectator. However, the
employee and noncareer SES employee may
not participate in demonstrations or parades
which are sponsored by a political party, a
partisan political group, or an individual
who is running for nomination to be a can-
didate for partisan political office.

Example 2: An employee may attend a po-
litical party’s annual barbecue, but he or she
may not organize, distribute invitations to,
or sell tickets to the barbecue.

Example 3: An employee who desires to con-
tribute to a political action committee
through an allotment personally may obtain
blank direct deposit forms from his or her
payroll office. The employee may not com-
plete the direct deposit form while he or she
is on duty, on Federal property, or in a Fed-
erally owned or leased vehicle. The employee
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also may not personally deliver his or her
completed direct deposit form, or the com-
pleted direct deposit form of another em-
ployee, to his or her payroll office. However,
the employee may mail the completed form
to his or her agency payroll office.

[61 FR 35101, July 5, 1996]

§734.405 Campaigning for a spouse or
family member.

An employee covered under this sub-
part who is the spouse or family mem-
ber of either a candidate for partisan
political office, or a candidate for po-
litical party office, may appear in pho-
tographs of the candidate’s family
which might appear in a political ad-
vertisement, a broadcast, campaign lit-
erature, or similar material. A spouse
or a family member who is covered by
the Hatch Act Reform Amendments
also may attend political functions
with the candidate. However, the
spouse or family member may not dis-
tribute campaign literature or solicit,
accept, or receive political contribu-
tions.

Example 1: An employee who is the spouse
of a candidate for partisan political office
may stand in the receiving line and sit at the
head table during a political dinner honoring
the spouse.

Example 2: An employee who is the daugh-
ter of a candidate for partisan political office
may appear in a family photograph which is
printed in a campaign flier, but she may not
distribute the flier at a campaign rally.

§734.406 Participation in political ac-
tivities while on duty, in uniform,
in any room or building occupied in
the discharge of official duties, or
using a Federal vehicle; prohibi-
tion.

(a) An employee covered under this
subpart may not participate in polit-
ical activities:

(1) While he or she is on duty;

(2) While he or she is wearing a uni-
form, badge, or insignia that identifies
the employing agency or instrumen-
tality or the position of the employee;

(3) While he or she is in any room or
building occupied in the discharge of
official duties by an individual em-
ployed or holding office in the Govern-
ment of the United States or any agen-
cy or instrumentality thereof; or

(4) While using a Government-owned
or leased vehicle or while using a pri-
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vately owned vehicle in the discharge
of official duties.

Example 1: An employee who uses his or her
privately owned vehicle on a recurrent basis
for official business may place a bumper
sticker on the vehicle, as long as he or she
covers the bumper sticker while the vehicle
is being used for official duties.

Example 2: An employee who uses his or her
privately owned vehicle on official business,
must cover any partisan political bumper
sticker while the vehicle is being used for of-
ficial duties, if the vehicle is clearly identi-
fied as being on official business.

Example 3: An employee or career SES em-
ployee who uses his or her privately owned
vehicle only on an occasional basis to drive
to another Federal agency for a meeting, or
to take a training course, if not required to
cover a partisan political bumper sticker on
his or her vehicle.

Example 4: An employee may not place a
partisan political bumper sticker on any
Government owned or Government leased ve-
hicle.

Example 5: An employee may place a bump-
er sticker on his or her privately owned vehi-
cle and park the vehicle in a parking lot of
an agency or instrumentality of the United
States Government or in a non-Federal facil-
ity for which the employee receives a sub-
sidy from his or her employing agency or in-
strumentality.

Example 6: An employee, or noncareer SES
employee who is subject to subpart D of this
part 734, may not wear partisan political
buttons or display partisan political pic-
tures, signs, stickers, or badges while he or
she is on duty or at his or her place of work.

Example 7: An employee who contributes fi-
nancially to a political action committee
through a voluntary allotment made under
§550.311(b) of this title may not complete the
direct deposit forms while he or she is on
duty, in a ‘‘room or building” defined in
§734.101, or in a Federally owned or leased
vehicle.

Example 8: An employee who contributes fi-
nancially to a political action committee
may not personally deliver his or her com-
pleted direct deposit form, or the completed
direct deposit form of another employee, to
the payroll employees who would process or
administer such forms. However, the em-
ployee may mail his or her direct deposit
form to his or her agency payroll office.

(b) [Reserved]

[69 FR 48769, Sept. 23, 1994, as amended at 61
FR 35102, July 5, 1996]
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§734.407 Use of official authority; pro-
hibition.

An employee covered under this sub-
part may not use his or her official au-
thority or influence for the purpose of
interfering with or affecting the result
of an election.

§734.408 Participation in political
management and political cam-
paigning; prohibitions.

An employee covered under this sub-
part may not take an active part in po-
litical management or in a political
campaign, except as permitted by sub-
part D of this part.

[61 FR 35102, July 5, 1996]

§734.409 Participation in political or-
ganizations; prohibitions.

An employee covered under this sub-
part may not:

(a) Serve as an officer of a political
party, a member of a national, State,
or local committee of a political party,
an officer or member of a committee of
a partisan political group, or be a can-
didate for any of these positions;

(b) Organize or reorganize a political
party organization or partisan political
group;

(c) Serve as a delegate, alternate, or
proxy to a political party convention;
and

(d) Address a convention, caucus,
rally, or similar gathering of a polit-
ical party or partisan political group in
support of or in opposition to a can-
didate for partisan political office or
political party office, if such address is
done in concert with such a candidate,
political party, or partisan political
group.

§734.410 Participation in
fundraising; prohibitions.

political

An employee covered under this sub-
part may not:

(a) Solicit, accept, or receive polit-
ical contributions; or

(b) Organize, sell tickets to, promote,
or actively participate in a fundraising
activity of a candidate for partisan po-
litical office or of a political party, or
partisan political group.
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§734.411 Participation in
campaigning; prohibitions.

An employee covered under this sub-
part may not:

(a) Take an active part in managing
the political campaign of a candidate
for partisan political office or a can-
didate for political party office;

(b) Campaign for partisan political
office;

(c) Canvass for votes in support of or
in opposition to a candidate for par-
tisan political office or a candidate for
political party office, if such can-
vassing is done in concert with such a
candidate, or of a political party, or
partisan political group;

(d) Endorse or oppose a candidate for
partisan political office or a candidate
for political party office in a political
advertisement, broadcast, campaign
literature, or similar material if such
endorsement or opposition is done in
concert with such a candidate, political
party, or partisan political group;

(e) Initiate or circulate a partisan
nominating petition.

§734.412 Participation
prohibitions.

An employee covered under this sub-
part may not:

(a) Be a candidate for partisan polit-
ical office;

(b) Act as recorder, watcher, chal-
lenger, or similar officer at polling
places in concert with a political party,
partisan political group, or a candidate
for partisan political office;

(c) Drive voters to polling places in
concert with a political party, partisan
political group, or a candidate for par-
tisan political office.

[69 FR 48769, Sept. 23, 1994, as amended at 61
FR 35102, July 5, 1996]

§734.413 Employees of the Federal
Election Commission; prohibitions.

(a) An employee of the Federal Elec-
tion Commission may not request or
receive from, or give to, an employee, a
Member of Congress, or an officer of a
uniformed service a political contribu-
tion.

(b) This section does not cover em-
ployee of the Federal Election Commis-
sion who are appointed by the Presi-
dent by and with the advice and con-
sent of the Senate.

political

in elections;
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Subpart E—Special Provisions for
Certain Presidential Ap-
pointees and Employees Paid
from the Appropriation for the
<I;xec’?utive Office of the Presi-

en

§734.501 Permitted and prohibited ac-
tivities.

Except as otherwise specified in this
part 734, employees who are appointed
by the President by and with the ad-
vice and consent of the Senate are sub-
ject to the provisions of subparts B and
C of this part.

§734.502 Participation in political ac-
tivity while on duty, in uniform, in
any room or building occupied in
the discharge of official duties, or
using a Federal vehicle.

(a) This section applies to an em-
ployee:

(1) The duties and responsibilities of
whose position continue outside nor-
mal duty hours and while away from
the normal duty post; and

(2) Who is—

(i) An employee paid from an appro-
priation for the Executive Office of
President; or

(ii) An employee appointed by the
President by and with the advice and
consent of the Senate whose position is
located within the United States, who
determines policies to be pursued by
the United States in relations with for-
eign powers or in the nationwide ad-
ministration of Federal laws;

(b) For the purposes of this subpart,
normal duty hours and normal duty
post will be determined by the head of
each agency or instrumentality of the
United States.

(c) An employee described in para-
graph (a) of this section may partici-
pate, subject to any restrictions that
may be imposed in accordance with
§734.104, in political activities:

(1) While he or she is on duty;

(2) While he or she is wearing a uni-
form, badge, or insignia that identifies
the agency or instrumentality of the
United States Government or the posi-
tion of the employee;

(3) While he or she is in any room or
building occupied in the discharge of
official duties by an individual em-
ployed or holding office in the Govern-
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ment of the United States or any agen-
cy or instrumentality thereof; or

(4) While using a Government-owned
or leased vehicle or while using a pri-
vately-owned vehicle in the discharge
of official duties.

(d) An employee, to whom subpart E
of this part does not apply, who is not
on duty may participate in political ac-
tivities in rooms of the White House or
the Residence of the Vice President
which are part of the Residence area or
which are not regularly used solely in
the discharge of official duties.

Example 1: An Inspector General is ap-
pointed under the Inspector General Act of
1978, as amended. According to section 3(c) of
that Act, he or she does not qualify as an
employee who determines policies to be pur-
sued by the United States in the nationwide
administration of Federal laws. therefore, he
or she may not participate in political ac-
tivities while on duty, while wearing a uni-
form, badge, or insignia that identifies his or
her office or position, while in any room or
building occupied in the discharge of official
duties, or while using a Government-owned
or leased vehicle or while using a privately-
owned vehicle in the discharge of official du-
ties.

Example 2: An employee who is covered by
this subpart and wears a uniform as an inci-
dent of her office may wear the uniform
while she is giving a speech at a political
fundraiser.

Example 3: The head of an executive depart-
ment may hold a partisan political meeting
or host a reception which is not a fundraiser
in his conference room during normal busi-
ness hours.

Example 4: An employee accompanies the
Secretary of Transportation to a political
party convention as part of the Secretary’s
security or administrative detail. The em-
ployee is considered to be on duty while pro-
tecting or performing official duties for the
Secretary regardless of the nature of the
function that the Secretary is attending.

Example 5: An American Ambassador over-
seas obtains authorization from the Depart-
ment of State to depart post in order to take
a vacation away from post. During the pe-
riod she is authorized to be on vacation away
from post, she is not considered to be on
duty for the purpose of the Hatch Act Re-
form Amendments and may engage in any
political activity permitted under the Hatch
Act Reform Amendments of 1993.

[69 FR 48769, Sept. 23, 1994, as amended at 61
FR 35102, July 5, 1996; 79 FR 25486, May 5,
2014]
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§734.503 Allocation and reimburse-
ment of costs associated with polit-
ical activities.

(a) The costs associated with the po-
litical activities described in §733.502(c)
of this chapter may not be paid for by
money derived from the Treasury of
the United States. Costs associated
with a political activity are deemed
not to be paid for by money derived
from the Treasury of the United States
if the Treasury is reimbursed for the
costs within a reasonable period of
time.

(b) For the purposes of this section,
costs associated with a political activ-
ity do not include any costs that the
Government would have or have in-
curred regardless of whether the activ-
ity was political. Examples of such
costs are:

(1) The compensation of the em-
ployee described in §734.502(a);

(2) The value of any office or other
real property owned or leased by the
Government;

(3) The compensation and expenses of
any Government employee that is re-
quired in the performance of his or her
duties to accompany or assist the per-
son engaging in the political activity;
and

(4) The cost of special security ar-
rangements for the person engaging in
the political activity, including special
transportation vehicles or methods.

(¢)(1) An employee covered under this
subpart must apportion the costs of
mixed travel based on the time spent
on political activities and the time
spent performing official duties. Pro-
rating the cost of travel involves deter-
mining the ‘“‘total activity time’’ which
is the amount of time actually spent
by the employee in meetings, recep-
tions, rallies, and similar activities.
Time spent in actual travel, private
study, or rest and recreation is not in-
cluded in the computation of the ‘‘total
activity time’”. The proration of the
cost then is determined based on how
the ‘‘total activity time’ was spent.
The formula is as follows:

Time spent in official meetings, receptions,
etc. + Time spent in political meetings,
receptions, rallies = Total activity time

Time spent in official activity + Total activ-
ity time = Percentage of trip that is offi-
cial
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Time spent in political activity + Total ac-
tivity time = Percentage of trip that is
political

The percentage figure that represents the po-
litical portion of the trip is then multi-
plied by the amount that would be reim-
bursed to the Government if all of the
travel was political. The product of that
calculation represents the amount to be
paid by the political entity or organiza-
tion.

(2) The allocation method must be
applied to all of the relevant costs of
mixed travel.

(3) Expenses that are associated spe-
cifically with a political activity and
not with any official activity must be
treated as political, and expenses asso-
ciated specifically with an official ac-
tivity and not with any political activ-
ity must be treated as official.

(4) In allocating the costs of travel
other than air travel, the allocation
formula should be applied to any Gov-
ernment maximum for that type of ex-
penditure.

(5) The determination of the proper
amount of allocation must be based on
the facts and circumstances involved.

(6) In the event that a minor, clearly
incidental percentage of the activity of
a mixed trip is devoted to either offi-
cial or political activity, e.g. less than
3%, the entire trip should be treated as
if it was wholly of the type represented
by the substantial figure. The balance
should be treated as de minimis and
need not be reimbursed as political or
charged as official.

(d) For any cost of a political activ-
ity of an employee that is required to
be reported to the Federal Election
Commission under the Federal Elec-
tion Campaign Act (FECA) or the Pres-
idential Election Campaign Fund Act
(PECFA), the employee shall use the
same method of allocation as used
under the FECA or PECFA and regula-
tions thereunder in lieu of the alloca-
tion method in paragraph (c) of this
section.

Example 1: The Secretary, an employee de-
scribed by section 7324(b)(2) of title 5 of the
United States Code, holds a catered political
activity (other than a fundraiser) in her of-
fice. Her security detail attends the recep-
tion as part of their duty to provide security
for her. The Secretary will not be in viola-
tion of the Hatch Act Reform Amendments if
the costs of her office, her compensation, and
her security detail are not reimbursed to the
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Treasury. A violation of the Hatch Act
Amendments occurs if Government funds, in-
cluding reception or discretionary funds, are
used to cater the political activity, unless
the Treasury is reimbursed for the cost of
the catering within a reasonable time.

Example 2: There should be no allocation
between official and political funds for a
sound system rented for a single event.

Example 3: If on a mixed trip a Government
employee is only entitled to $26 per diem for
food on a wholly official trip and the trip is
50% political and 50% official, the Govern-
ment share would be 50% of $26, not 50% of
the actual amount spent.

Example 4: The President is transported by
special motorcade to and from the site of the
political event. The expense of the motor-
cade is for special security arrangements.
Thus, it would not be a violation of the
Hatch Act Reform Amendments if the costs
of the security arrangements, including the
cost of the motorcade, are not reimbursed to
the Treasury.

§734.504 Contributions to political ac-
tion committees through voluntary
payroll allotments prohibited.

An employee described in §734.502(a)
may not financially contribute to a po-
litical action committee through a vol-
untary allotment made under
§550.311(b) of this title.

[61 FR 35102, July 5, 1996]

Subpart F—Employees Who Work
on An Irregular or Occasional
Basis

§734.601 Employees who work on an
irregular or occasional basis.

An employee who works on an irreg-
ular or occasional basis or is a special
Government employee as defined in 18
U.S.C. 202(a) is subject to the provi-
sions of the applicable subpart of this
part when he or she is on duty.

Example: An employee appointed to a spe-
cial commission or task force who does not
have a regular tour of duty may run as a par-
tisan political candidate, but may actively
campaign only when he or she is not on duty.

Subpart G—Related Statutes and
Executive Orders

§734.701 General.

In addition to the provisions regu-
lating political activity set forth in
subparts A through G of this part,
there are a number of statutes and Ex-
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ecutive orders that establish standards
to which the political activity of an
employee, a Federal labor organiza-
tion, a Federal employee organization,
and a multicandidate political com-
mittee must conform. The list set forth
in §734.702 references some of the more
significant of those statutes. It is not
comprehensive and includes only ref-
erences to statutes of general applica-
bility.

§734.702 Related statutes and Execu-
tive orders.

(a) The prohibition against offering
anything of value in consideration of
the use or promise of use of influence
to procure appointive office (18 U.S.C.
210).

(b) The prohibition against solicita-
tion or acceptance of anything of value
to obtain public office for another (18
U.S.C. 211).

(c) The prohibition against intimi-
dating, threatening, or coercing voters
in Federal elections (18 U.S.C. 594).

(d) The prohibition against use of of-
ficial authority to interfere with a Fed-
eral election by a person employed in
any administrative position by the
United States in connection with any
activity financed in whole or in part by
Federal funds (18 U.S.C. 595).

(e) The prohibition against the prom-
ise of employment, compensation, or
benefits from Federal funds in ex-
change for political activity (18 U.S.C.
600).

(f) The prohibition against the depri-
vation of or threat of deprivation of
employment in exchange for political
contributions (18 U.S.C. 601).

(g) The prohibition against soliciting
political contributions (18 U.S.C. 602).

(h) The prohibition against making
certain political contributions (18
U.S.C. 603).

(i) The prohibition against soliciting
or receiving assessments, subscrip-
tions, or contributions for political
purposes from persons on Federal relief
or work relief (18 U.S.C. 604).

(j) The prohibition against disclosing
and receiving lists or names of persons
on relief for political purposes (18
U.S.C. 605).

(k) The prohibition against intimi-
dating employees to give or withhold a
political contribution (18 U.S.C. 606).
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(1) The prohibition against soliciting
political contributions in navy yards,
forts, or arsenals (18 U.S.C. 607).

(m) The prohibition against coercing
employees of the Federal Government
to engage in, or not to engage in, any
political activity (18 U.S.C. 610).

(n) The prohibition against certain
personnel practices (b U.S.C. 2302).

(o) The prohibition against making,
requesting, considering, or accepting
political recommendations (6 TU.S.C.
3303).

(p) The prohibitions against misuse
of a Government vehicle (31 U.S.C.
1344).

(q) The requirements and prohibi-
tions stated in the Federal Election
Campaign Act (2 U.S.C. 431-455).

(r) The prohibitions against solic-
iting for gifts to superiors, giving dona-
tions for such gifts, and accepting gifts
from employees who receive a lower
rate of pay (b U.S.C. 7351).

(s) The prohibitions against solic-
iting or accepting things of value from
specified persons (5 U.S.C. 7353).

(t) The prohibitions and require-
ments stated in the Ethics in Govern-
ment Act of 1978 (6 U.S.C. App.) and Ex-
ecutive Order 12674 (54 FR 15159-15162; 3
CFR 1989 Comp. 215-218) as modified by
Executive Order 12731 (b5 FR 42547-
42550; 3 CFR 1990 Comp. 306-311).

PART 735—EMPLOYEE
RESPONSIBILITIES AND CONDUCT

Subpart A—General Provisions

Sec.

735.101 Definitions.

735.102 What are the grounds for discipli-
nary action?

735.103 What other regulations pertain to
employee conduct?

Subpart B—Standards of Conduct

735.201 What are the restrictions on gam-
bling?

735.202 What are the restrictions on conduct
that safeguard the examination process?

735.203 What are the restrictions on conduct
prejudicial to the Government?

AUTHORITY: 5 U.S.C. 7301; E.O. 12674, 54 FR
15159, 3 CFR, 1989 Comp., p. 215, as modified
by E.O. 12731, 55 FR 42547, 3 CFR, 1990 Comp.,
p. 306.

SOURCE: 71 FR 46073, Aug. 11, 2006, unless
otherwise noted.
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EDITORIAL NOTE: Part 1001, added to this
chapter at 31 FR 873, Jan. 22, 1966 and revised
at 32 FR 11113, Aug. 1, 1967, 36 FR 6874, Apr.
9, 1971, 61 FR 36996, July 16, 1996, and 71 FR
43345, Aug. 1, 2006, supplements this part 735.

Subpart A—General Provisions

§735.101 Definitions.

In this part:

Agency means an Executive agency
(other than the Government Account-
ability Office) as defined by 5 U.S.C.
105, the Postal Service, and the Postal
Rate Commission.

Employee means any officer or em-
ployee of an agency, including a special
Government employee, but does not in-
clude a member of the uniformed serv-
ices.

Government means the United States
Government.

Special Government employee means an
officer or employee specified in 18
U.S.C. 202(a) except one who is em-
ployed in the legislative branch or by
the District of Columbia.

Uniformed services has the meaning
given that term by 5 U.S.C. 2101(3).

§735.102 What are the grounds for dis-
ciplinary action?

An employee’s violation of any of the
regulations in subpart B of this part
may be cause for disciplinary action by
the employee’s agency, which may be
in addition to any penalty prescribed
by law.

§735.103 What other regulations per-
tain to employee conduct?

In addition to the standards of con-
duct in subpart B of this part, an em-
ployee shall comply with the standards
of ethical conduct in 5 CFR part 2635,
as well as any supplemental regulation
issued by the employee’s agency under
5 CFR 2635.105. An employee’s violation
of those regulations may cause the em-
ployee’s agency to take disciplinary
action, or corrective action as that
term is used in 5 CFR part 2635. Such
disciplinary action or corrective action
may be in addition to any penalty pre-
scribed by law.
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Subpart B—Standards of Conduct

§735.201 What are the restrictions on
gambling?

(a) While on Government-owned or
leased property or on duty for the Gov-
ernment, an employee shall not con-
duct or participate in any gambling ac-
tivity, including operating a gambling
device, conducting a lottery or pool,
participating in a game for money or
property, or selling or purchasing a
numbers slip or ticket.

(b) This section does not preclude ac-
tivities:

(1) Necessitated by an employee’s of-
ficial duties; or

(2) Occurring under section 7 of Exec-
utive Order 12353 and similar agency-
approved activities.

§735.202 What are the restrictions on
conduct that safeguard the exam-
ination process?

(a) An employee shall not, with or
without compensation, teach, lecture,
or write for the purpose of the prepara-
tion of a person or class of persons for
an examination of the Office of Per-
sonnel Management (OPM) or other
agency to which examining authority
has been delegated, or Board of Exam-
iners for the Foreign Service that de-
pends on information obtained as a re-
sult of the employee’s Government em-
ployment.

(b) This section does not preclude the
preparation described in paragraph (a)
of this section if:

(1) The information upon which the
preparation is based has been made
available to the general public or will
be made available on request; or

(2) Such preparation is authorized in
writing by the Director of OPM, or his
or her designee, or by the head of an
agency to which examining authority
had been delegated, or his or her des-
ignee, or by the Director General of the
Foreign Service, or his or her designee,
as applicable.

§735.203 What are the restrictions on
conduct prejudicial to the Govern-
ment?

An employee shall not engage in
criminal, infamous, dishonest, im-
moral, or notoriously disgraceful con-
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duct, or other conduct prejudicial to
the Government.

PART 736—PERSONNEL
INVESTIGATIONS

Subpart A—Scope

Sec.
736.101
736.102

Purpose and definitions.

Notice to investigative sources.

736.103 Protecting the identity of a source.

736.104 Public availability of investigative
files.

Subpart B—Investigative Requirements

736.201 Responsibilities of OPM and other
Federal agencies.

AUTHORITY: Pub. L. 93-579; (5 U.S.C. 552a).

SOURCE: 56 FR 18655, Apr. 23, 1991, unless
otherwise noted.

Subpart A—Scope

§736.101 Purpose and definitions.

(a) Purpose. The purpose of this part
is to specify certain requirements for
personnel investigations conducted by
OPM, and for those conducted under
delegated authority from OPM. The re-
quirements of this part apply to suit-
ability and national security investiga-
tions conducted under parts 731 and 732
of this chapter; they also apply to in-
vestigations to determine eligibility or
qualifications not covered in parts 731
and 732 of this chapter. The require-
ments of this part apply to employees
in the civil service of the Executive
Branch and to persons performing con-
tract, voluntary or indirect services for
the Federal Government, as set forth
in subsection (b) below.

(b) Definitions. For the purposes of
this part, (1) Federal employment in-
cludes the following range of services
performed for the Federal government:
(i) All employment in the competitive
or excepted service or the Senior Exec-
utive Service in the Executive Branch;
(ii) appointments, salaried or
unsalaried, to Federal Advisory Com-
mittees or to membership agencies;
(iii) cooperative work assignments in
which the individual has access to Fed-
eral materials such as examination
booklets, or performs service for, or
under supervision of, a Federal agency
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while being paid by another organiza-
tion such as a State or local govern-
ment; (iv) volunteer arrangements in
which the individual performs service
for, or under the supervision of, a Fed-
eral agency; and (v) volunteer or other
arrangements in which the individual
represents the United States Govern-
ment or any agency thereof.

(2) Agency means any authority of
the Government of the United States,
whether or not it is within or subject
to review by another agency, and in-
cludes any executive department, mili-
tary department, Government corpora-
tion, Government-controlled corpora-
tion, or other establishment in the ex-
ecutive branch of the Government, or
any independent regulatory agency.

(3) Persomnel investigation means an
investigation conducted by written or
telephone inquiries or through personal
contacts to determine the suitability,
eligibility, or qualifications of individ-
uals for Federal employment, for work
on Federal contracts, or for access to
classified information or restricted
areas.

§736.102 Notice
sources.

to investigative

(a) The agency investigator will no-
tify the source from whom information
is requested, whether in person or by
telephone, of the purpose for which the
information is being sought and of the
uses that may be made of the informa-
tion. The interviewing agent must no-
tify each person interviewed and each
custodian of records contacted that all
information provided, including the
record source’s identity, may be dis-
closed upon the request of the subject
of the investigation.

(b) The interviewing agent may grant
a pledge to keep confidential the iden-
tity of an information source upon spe-
cific request by the source. In addition,
the agent has discretion to offer the
source a pledge of confidentiality
where the agent believes that such a
pledge is necessary to obtain informa-
tion pertinent to the investigation. A
pledge of confidentiality may not be
assumed by the source. The inter-
viewing agent may not suggest to a
source that the source request con-
fidentiality.
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(c) Where information is requested by
written inquiry, the form, instructions,
or correspondence used by an agency
will include: (1) Notification that all
information furnished by the source,
including the source’s identity, except
for custodians of law enforcement or
educational records, may be disclosed
upon the request of the subject of the
investigation; and (2) Space for the in-
formation source to request a pledge
that the source’s identity will not be
disclosed to the subject of the inves-
tigation; or (3) An offer to make special
arrangements to obtain significant in-
formation which the source feels un-
able to furnish without a promise that
the source’s identity will be kept con-
fidential.

(d) A pledge of confidentiality, if
granted, extends only to the identity of
the source, and to any information fur-
nished by the source that would reveal
the identity of the source.

§736.103 Protecting the identity of a
source.

When a source is granted a promise
that the source’s identity will be kept
confidential, the investigative agency
and all other agencies that receive in-
formation obtained under the promise
are required to take all reasonable pre-
cautions to protect the source’s iden-
tity. Bach agency will prepare for its
investigators and agents implementing
instructions consistent with this part.

§736.104 Public availability of inves-
tigative files.

(a) Investigative files are records
subject to the Privacy Act and the
Freedom of Information Act and are
made available to requesters in accord-
ance with the provisions of those Acts.

(b) Requests for investigative records
are to be submitted to the Office of
Personnel Management, Federal Inves-
tigations Processing Center, FOI/PA,
Boyers, Pennsylvania 16018.

Subpart B—Investigative
Requirements

§736.201 Responsibilities of OPM and
other Federal agencies.

(a) Unless provided otherwise by law,

the investigation of persons entering or

employed in the competitive service, or
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by career appointment in the Senior
Executive Service, is the responsibility
of OPM.

(b) Requests for delegated inves-
tigating authority. Agencies may re-
quest delegated authority from OPM to
conduct or contract out investigations
of persons entering or employed in the
competitive service or by career ap-
pointment in the Senior Executive
Service. Such requests shall be made in
writing by agency heads, or designees,
and specify the reason(s) for the re-
quest.

(c) Timing of investigations. Inves-
tigations required for positions must
be initiated within 14 days of place-
ment in the position except for: Posi-
tions designated Critical-Sensitive
under part 732 of this chapter must be
completed preplacement, or post-place-
ment with approval of a waiver in ac-
cordance with §732.202(a) of this chap-
ter; and for positions designated Spe-
cial-Sensitive under part 732 of this
chapter must be completed
preplacement.

PART 752—ADVERSE ACTIONS
Subpart A [Reserved]

Subpart B—Regulatory Requirements for
Suspension for 14 Days or Less

Sec.

752.201 Coverage.

752.202 Standard for action.
752.203 Procedures.

Subpart C [Reserved]

Subpart D—Regulatory Requirements for
Removal, Suspension for More Than 14
Days, Reduction in Grade or Pay, or
Furlough for 30 Days or Less

752.401
752.402
752.403
752.404
752.405
752.406

Coverage.

Definitions.

Standard for action.
Procedures.

Appeal and grievance rights.
Agency records.

Subpart E [Reserved]

Subpart F—Regulatory Requirements for
Taking Adverse Actions Under the Sen-
ior Executive Service

752.601 Coverage.
752.602 Definitions.
752.603 Standard for action.
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752.604 Procedures.
752.606 Appeal rights.
752.606 Agency records.

AUTHORITY: 5 U.S.C. 7504, 7514, and 7543.

SOURCE: T4 FR 63532, Dec. 4, 2009, unless
otherwise noted.

Subpart A [Reserved]

Subpart B—Regulatory Require-
ments for Suspension for 14
Days or Less

§752.201 Coverage.

(a) Adverse actions covered. This sub-
part covers suspension for 14 days or
less.

(b) Employees covered. This subpart
covers:

(1) An employee in the competitive
service who has completed a proba-
tionary or trial period;

(2) An employee in the competitive
service serving in an appointment
which requires no probationary or trial
period, and who has completed 1 year
of current continuous employment in
the same or similar positions under
other than a temporary appointment
limited to 1 year or less;

(3) An employee with competitive
status who occupies a position under
Schedule B of part 213 of this chapter;

(4) An employee who was in the com-
petitive service at the time his or her
position was first listed under Schedule
A, B, or C of the excepted service and
still occupies that position;

(5) An employee of the Department of
Veterans Affairs appointed under sec-
tion 7401(3) of title 38, United States
Code; and

(6) An employee of the Government
Printing Office.

(c) Exclusions. This subpart does not
apply to a suspension for 14 days or
less:

(1) Of an administrative law judge
under 5 U.S.C. 7521;

(2) Taken for national security rea-
sons under 5 U.S.C. 7532;

(3) Taken under any other provision
of law which excepts the action from
subchapter I, chapter 75, of title 5, U.S.
Code;

(4) Of a reemployed annuitant; or

(5) Of a National Guard Technician.

(d) Definitions. In this subpart—
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Current continuous employment means
a period of employment immediately
preceding a suspension action without
a break in Federal civilian employ-
ment of a workday.

Day means a calendar day.

Similar positions means positions in
which the duties performed are similar
in nature and character and require
substantially the same or similar
qualifications, so that the incumbent
could be interchanged between the po-
sitions without significant training or
undue interruption to the work.

Suspension means the placing of an
employee, for disciplinary reasons, in a
temporary status without duties and
pay.

§752.202

(a) An agency may take action under
this subpart for such cause as will pro-
mote the efficiency of the service as
set forth in 5 U.S.C. 7503(a).

(b) An agency may not take a suspen-
sion against an employee on the basis
of any reason prohibited by 5 U.S.C.
2302.

Standard for action.

§752.203 Procedures.

(a) Statutory entitlements. An em-
ployee under this subpart whose sus-
pension is proposed under this subpart
is entitled to the procedures provided
in 5 U.S.C. 7503(b).

(b) Notice of proposed action. The no-
tice must state the specific reason(s)
for the proposed action, and inform the
employee of his or her right to review
the material which is relied on to sup-
port the reasons for action given in the
notice.

(c) Employee’s answer. The employee
must be given a reasonable time, but
not less than 24 hours, to answer orally
and in writing and to furnish affidavits
and other documentary evidence in
support of the answer.

(d) Representation. An employee cov-
ered by this subpart is entitled to be
represented by an attorney or other
representative. An agency may dis-
allow as an employee’s representative
an individual whose activities as rep-
resentative would cause a conflict of
interest or position, or an employee of
the agency whose release from his or
her official position would give rise to
unreasonable costs or whose priority
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work assignments preclude his or her
release.

(e) Agency decision. (1) In arriving at
its decision, the agency will consider
only the reasons specified in the notice
of proposed action and any answer of
the employee or his or her representa-
tive, or both, made to a designated offi-
cial.

(2) The agency must specify in writ-
ing the reason(s) for the decision and
advise the employee of any grievance
rights under paragraph (f) of this sec-
tion. The agency must deliver the no-
tice of decision to the employee on or
before the effective date of the action.

(f) Grievances. The employee may file
a grievance through an agency admin-
istrative grievance system (if applica-
ble) or, if the suspension falls within
the coverage of an applicable nego-
tiated grievance procedure, an em-
ployee in an exclusive bargaining unit
may file a grievance only under that
procedure. Sections 7114(a)(b) and
7121(b)(1)(C) of title b5, U.S. Code, and
the terms of any collective bargaining
agreement, govern representation for
employees in an exclusive bargaining
unit who grieve a suspension under this
subpart through the negotiated griev-
ance procedure.

(g) Agency records. The agency must
maintain copies of, and will furnish to
the Merit Systems Protection Board
and to the employee upon their re-
quest, the following documents:

(1) Notice of the proposed action;

(2) Employee’s written reply, if any;

(3) Summary of the employee’s oral
reply, if any;

(4) Notice of decision; and

(6) Any order effecting the suspen-
sion, together with any supporting ma-
terial.

Subpart C [Reserved]

Subpart D—Regulatory Require-
ments for Removal, Suspen-
sion for More Than 14 Days,
Reduction in Grade or Pay, or
Furlough for 30 Days or Less

§752.401 Coverage.

(a) Adverse actions covered. This sub-
part applies to the following actions:
(1) Removals;
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(2) Suspensions for more than 14
days, including indefinite suspensions;

(3) Reductions in grade;

(4) Reductions in pay; and

(5) Furloughs of 30 days or less.

(b) Actions excluded. This subpart
does not apply to:

(1) An action imposed by the Merit
Systems Protection Board under the
authority of 5 U.S.C. 1215;

(2) The reduction in grade of a super-
visor or manager who has not com-
pleted the probationary period under 5
U.S.C. 3321(a)(2) if such a reduction is
to the grade held immediately before
becoming a supervisor or manager;

(3) A reduction-in-force action under
5 U.S.C. 3502;

(4) A reduction in grade or removal
under 5 U.S.C. 4303;

(5) An action against an administra-
tive law judge under 5 U.S.C. 7521;

(6) A suspension or removal under 5
U.S.C. 75632;

(7) Actions taken under any other
provision of law which excepts the ac-
tion from subchapter II of chapter 75 of
title 5, United States Code;

(8) Action that entitles an employee
to grade retention under part 536 of
this chapter, and an action to termi-
nate this entitlement;

(9) A voluntary action by the em-
ployee;

(10) Action taken or directed by the
Office of Personnel Management under
part 731 of this chapter;

(11) Termination of appointment on
the expiration date specified as a basic
condition of employment at the time
the appointment was made;

(12) Action that terminates a tem-
porary or term promotion and returns
the employee to the position from
which temporarily promoted, or to a
different position of equivalent grade
and pay, if the agency informed the
employee that it was to be of limited
duration;

(13) Cancellation of a promotion to a
position not classified prior to the pro-
motion;

(14) Placement of an employee serv-
ing on an intermittent or seasonal
basis in a temporary nonduty, nonpay
status in accordance with conditions
established at the time of appointment;
or
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(15) Reduction of an employee’s rate
of basic pay from a rate that is con-
trary to law or regulation, including a
reduction necessary to comply with the
amendments made by Public Law 108-
411, regarding pay-setting under the
General Schedule and Federal Wage
System and regulations implementing
those amendments.

(c) Employees covered. This subpart
covers:

(1) A career or career conditional em-
ployee in the competitive service who
is not serving a probationary or trial
period;

(2) An employee in the competitive
service who has completed 1 year of
current continuous service under other
than a temporary appointment limited
to 1 year or less;

(3) An employee in the excepted serv-
ice who is a preference eligible in an
Executive agency as defined at section
105 of title 5, United States Code, the
U.S. Postal Service, or the Postal Reg-
ulatory Commission and who has com-
pleted 1 year of current continuous
service in the same or similar posi-
tions;

(4) A Postal Service employee cov-
ered by Public Law 100-90 who has com-
pleted 1 year of current continuous
service in the same or similar positions
and who is either a supervisory or man-
agement employee or an employee en-
gaged in personnel work in other than
a purely nonconfidential clerical ca-
pacity;

(5) An employee in the excepted serv-
ice who is a nonpreference eligible in
an Executive agency as defined at sec-
tion 105 of title, 5, United States Code,
and who has completed 2 years of cur-
rent continuous service in the same or
similar positions under other than a
temporary appointment limited to 2
years or less;

(6) An employee with competitive
status who occupies a position in
Schedule B of part 213 of this chapter;

(7) An employee who was in the com-
petitive service at the time his or her
position was first listed under Schedule
A, B, or C of the excepted service and
who still occupies that position;

(8) An employee of the Department of
Veterans Affairs appointed under sec-
tion 7401(3) of title 38, United States
Code; and
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(9) An employee of the Government
Printing Office.

(d) Employees excluded. This subpart
does not apply to:

(1) An employee whose appointment
is made by and with the advice and
consent of the Senate;

(2) An employee whose position has
been determined to be of a confiden-
tial, policy-determining, policy-mak-
ing, or policy-advocating character by
the President for a position that the
President has excepted from the com-
petitive service; the Office of Personnel
Management for a position that the Of-
fice has excepted from the competitive
service (Schedule C); or the President
or the head of an agency for a position
excepted from the competitive service
by statute;

(3) A Presidential appointee;

(4) A reemployed annuitant;

(56) A technician in the National
Guard described in section 8337(h)(1) of
title 5, United States Code, who is em-
ployed under section 709(a) of title 32,
United States Code;

(6) A Foreign Service member as de-
scribed in section 103 of the Foreign
Service Act of 1980;

(7) An employee of the Central Intel-
ligence Agency or the Government Ac-
countability Office;

(8) An employee of the Veterans
Health Administration (Department of
Veterans Affairs) in a position which
has been excluded from the competi-
tive service by or under a provision of
title 38, United States Code, unless the
employee was appointed to the position
under section 7401(3) of title 38, United
States Code;

(9) A nonpreference eligible employee
with the U.S. Postal Service, the Post-
al Regulatory Commission, the Pan-
ama Canal Commission, the Tennessee
Valley Authority, the Federal Bureau
of Investigation, the National Security
Agency, the Defense Intelligence Agen-
cy, or any other intelligence compo-
nent of the Department of Defense (as
defined in section 1614 of title 10,
United States Code), or an intelligence
activity of a military department cov-
ered under subchapter I of chapter 83 of
title 10, United States Code;

(10) An employee described in section
5102(c)(11) of title 5, United States
Code, who is an alien or noncitizen oc-
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cupying a position outside the United
States;

(11) A nonpreference eligible em-
ployee serving a probationary or trial
period under an initial appointment in
the excepted service pending conver-
sion to the competitive service, unless
he or she meets the requirements of
paragraph (c)(5) of this section;

(12) An employee whose agency or po-
sition has been excluded from the ap-
pointing provisions of title 5, United
States Code, by separate statutory au-
thority in the absence of any provision
to place the employee within the cov-
erage of chapter 75 of title 5, United
States Code; and

(13) An employee in the competitive
service serving a probationary or trial
period, unless he or she meets the re-
quirements of paragraph (c)(2) of this
section.

§752.402 Definitions.

In this subpart—

Current continuous employment means
a period of employment or service im-
mediately preceding an adverse action
without a break in Federal civilian em-
ployment of a workday.

Day means a calendar day.

Furlough means the placing of an em-
ployee in a temporary status without
duties and pay because of lack of work
or funds or other nondisciplinary rea-
sons.

Grade means a level of classification
under a position classification system.

Indefinite suspension means the plac-
ing of an employee in a temporary sta-
tus without duties and pay pending in-
vestigation, inquiry, or further agency
action. The indefinite suspension con-
tinues for an indeterminate period of
time and ends with the occurrence of
the pending conditions set forth in the
notice of action which may include the
completion of any subsequent adminis-
trative action.

Pay means the rate of basic pay fixed
by law or administrative action for the
position held by the employee, that is,
the rate of pay before any deductions
and exclusive of additional pay of any
kind.

Similar positions means positions in
which the duties performed are similar
in nature and character and require
substantially the same or similar
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qualifications, so that the incumbent
could be interchanged between the po-
sitions without significant training or
undue interruption to the work.

Suspension means the placing of an
employee, for disciplinary reasons, in a
temporary status without duties and
pay for more than 14 days.

§752.403 Standard for action.

(a) An agency may take an adverse
action, including a performance-based
adverse action or an indefinite suspen-
sion, under this subpart only for such
cause as will promote the efficiency of
the service.

(b) An agency may not take an ad-
verse action against an employee on
the basis of any reason prohibited by 5
U.S.C. 2302.

§752.404 Procedures.

(a) Statutory entitlements. An em-
ployee against whom action is proposed
under this subpart is entitled to the
procedures provided in 5 U.S.C. 7513(b).

(b) Notice of proposed action. (1) An
employee against whom an action is
proposed is entitled to at least 30 days’
advance written notice unless there is
an exception pursuant to paragraph (d)
of this section. The notice must state
the specific reason(s) for the proposed
action, and inform the employee of his
or her right to review the material
which is relied on to support the rea-
sons for action given in the notice.

(2) When some but not all employees
in a given competitive level are being
furloughed, the notice of proposed ac-
tion must state the basis for selecting
a particular employee for furlough, as
well as the reasons for the furlough.

(3) Under ordinary circumstances, an
employee whose removal or suspension,
including indefinite suspension, has
been proposed will remain in a duty
status in his or her regular position
during the advance notice period. In
those rare circumstances where the
agency determines that the employee’s
continued presence in the workplace
during the notice period may pose a
threat to the employee or others, re-
sult in loss of or damage to Govern-
ment property, or otherwise jeopardize
legitimate Government interests, the
agency may elect one or a combination
of the following alternatives:
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(i) Assigning the employee to duties
where he or she is no longer a threat to
safety, the agency mission, or to Gov-
ernment property;

(ii) Allowing the employee to take
leave, or carrying him or her in an ap-
propriate leave status (annual, sick,
leave without pay, or absence without
leave) if the employee has absented
himself or herself from the worksite
without requesting leave;

(iii) Curtailing the mnotice period
when the agency can invoke the provi-
sions of paragraph (d)(1) of this section;
or

(iv) Placing the employee in a paid,
nonduty status for such time as is nec-
essary to effect the action.

(c) Employee’s answer. (1) An em-
ployee may answer orally and in writ-
ing except as provided in paragraph
(c)(2) of this section. The agency must
give the employee a reasonable amount
of official time to review the material
relied on to support its proposed ac-
tion, to prepare an answer orally and
in writing, and to secure affidavits, if
the employee is in an active duty sta-
tus. The agency may require the em-
ployee to furnish any answer to the
proposed action, and affidavits and
other documentary evidence in support
of the answer, within such time as
would be reasonable, but not less than
7 days.

(2) The agency will designate an offi-
cial to hear the employee’s oral answer
who has authority either to make or
recommend a final decision on the pro-
posed adverse action. The right to an-
swer orally in person does not include
the right to a formal hearing with ex-
amination of witnesses unless the
agency provides for such hearing in its
regulations. Under 5 U.S.C. 7513(c), the
agency may, in its regulations, provide
a hearing in place of or in addition to
the opportunity for written and oral
answer.

(3) If the employee wishes the agency
to consider any medical condition
which may contribute to a conduct,
performance, or leave problem, the em-
ployee must be given a reasonable time
to furnish medical documentation (as
defined in §339.104 of this chapter) of
the condition. Whenever possible, the
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employee will supply such documenta-
tion within the time limits allowed for
an answer.

(d) Ezceptions. (1) Section 7513(b) of
title 5, U.S. Code, authorizes an excep-
tion to the 30 days’ advance written no-
tice when the agency has reasonable
cause to believe that the employee has
committed a crime for which a sen-
tence of imprisonment may be imposed
and is proposing a removal or suspen-
sion, including indefinite suspension.
This notice exception is commonly re-
ferred to as the ‘‘crime provision.”
This provision may be invoked even in
the absence of judicial action.

(2) The advance written notice and
opportunity to answer are not required
for furlough without pay due to unfore-
seeable circumstances, such as sudden
breakdowns in equipment, acts of God,
or sudden emergencies requiring imme-
diate curtailment of activities.

(e) Representation. Section 7513(b)(3)
of title 5, U.S. Code, provides that an
employee covered by this part is enti-
tled to be represented by an attorney
or other representative. An agency
may disallow as an employee’s rep-
resentative an individual whose activi-
ties as representative would cause a
conflict of interest or position, or an
employee of the agency whose release
from his or her official position would
give rise to unreasonable costs or
whose priority work assignments pre-
clude his or her release.

(f) Agency review of medical informa-
tion. When medical information is sup-
plied by the employee pursuant to
paragraph (c)(3) of this section, the
agency may, if authorized, require a
medical examination under the criteria
of §339.301 of this chapter, or otherwise,
at its option, offer a medical examina-
tion in accordance with the criteria of
§339.302 of this chapter. If the employee
has the requisite years of service under
the Civil Service Retirement System
or the Federal Employees’ Retirement
System, the agency must provide infor-
mation concerning disability retire-
ment. The agency must be aware of the
affirmative obligations of the provi-
sions of 29 CFR 1614.203, which require
reasonable accommodation of a quali-
fied individual with a disability.

(g) Agency decision. (1) In arriving at
its decision, the agency will consider
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only the reasons specified in the notice
of proposed action and any answer of
the employee or his or her representa-
tive, or both, made to a designated offi-
cial and any medical documentation
reviewed under paragraph (f) of this
section.

(2) The notice must specify in writing
the reasons for the decision and advise
the employee of any appeal or griev-
ance rights under §752.405 of this part.
The agency must deliver the notice of
decision to the employee on or before
the effective date of the action.

(h) Applications for disability retire-
ment. Section 831.1204(e) of this chapter
provides that an employee’s applica-
tion for disability retirement need not
delay any other appropriate personnel
action. Section 831.1205 and §844.202 of
this chapter set forth the basis under
which an agency must file an applica-
tion for disability retirement on behalf
of an employee.

§752.405 Appeal and grievance rights.

(a) Appeal rights. Under the provi-
sions of 5 U.S.C. 7513(d), an employee
against whom an action is taken under
this subpart is entitled to appeal to the
Merit Systems Protection Board.

(b) Grievance rights. As provided at 5
U.S.C. 7T121(e)(1), if a matter covered by
this subpart falls within the coverage
of an applicable negotiated grievance
procedure, an employee may elect to
file a grievance under that procedure
or appeal to the Merit Systems Protec-
tion Board under 5 U.S.C. 7701, but not
both. Sections 7114(a)(5) and
7121(b)(1)(C) of title 5, U.S. Code, and
the terms of an applicable collective
bargaining agreement, govern rep-
resentation for employees in an exclu-
sive bargaining unit who grieve a mat-
ter under this subpart through the ne-
gotiated grievance procedure.

§752.406 Agency records.

The agency must maintain copies of,
and will furnish to the Merit Systems
Protection Board and to the employee
upon his or her request, the following
documents:

(a) Notice of the proposed action;

(b) Employee’s written reply, if any;

(c) Summary of the employee’s oral
reply, if any;

(d) Notice of decision; and
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(e) Any order effecting the action, to-
gether with any supporting material.

Subpart E [Reserved]

Subpart F—Regulatory Require-
ments for Taking Adverse Ac-
tion Under the Senior Execu-
tive Service

§752.601 Coverage.

(a) Adverse actions covered. This sub-
part applies to suspensions for more
than 14 days and removals from the
civil service as set forth in 5 U.S.C.
7542.

(b) Actions excluded. (1) An agency
may not take a suspension action of 14
days or less.

(2) This subpart does not apply to ac-
tions taken under 5 U.S.C. 1215, 3592,
3695, or 7532.

(c) Employees covered. This subpart
covers the following appointees:

(1) A career appointee—

(1) Who has completed the proba-
tionary period in the Senior Executive
Service;

(ii) Who is not required to serve a
probationary period in the Senior Ex-
ecutive Service; or

(iii) Who was covered under 5 U.S.C.
7511 immediately before appointment
to the Senior Executive Service.

(2) A limited term or limited emer-
gency appointee—

(i) Who received the limited appoint-
ment without a break in service in the
same agency as the one in which the
employee held a career or career-condi-
tional appointment (or an appointment
of equivalent tenure as determined by
the Office of Personnel Management)
in a permanent civil service position
outside the Senior Executive Service;
and

(ii) Who was covered under 5 U.S.C.
7511 immediately before appointment
to the Senior Executive Service.

(d) Employees excluded. This subpart
does not cover an appointee who is
serving as a reemployed annuitant.

§752.602 Definitions.

In this subpart—
Career appointee, limited term ap-
pointee, and limited emergency appointee
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have the meaning given in 5 U.S.C.
3132(a).

Day means calendar day.

Suspension has the meaning given in 5
U.S.C. 7501(2).

§752.603 Standard for action.

(a) An agency may take an adverse
action under this subpart only for rea-
sons of misconduct, neglect of duty,
malfeasance, or failure to accept a di-
rected reassignment or to accompany a
position in a transfer of function.

(b) An agency may not take an ad-
verse action under this subpart on the
basis of any reason prohibited by 5
U.S.C. 2302.

§752.604 Procedures.

(a) Statutory entitlements. An ap-
pointee against whom action is pro-
posed under this subpart is entitled to
the procedures provided in 5 U.S.C.
7543(b).

(b) Notice of proposed action. (1) An ap-
pointee against whom an action is pro-
posed is entitled to at least 30 days’ ad-
vance written notice unless there is an
exception pursuant to paragraph (d) of
this section. The notice must state the
specific reason(s) for the proposed ac-
tion, and inform the appointee of his or
her right to review the material that is
relied on to support the reasons for ac-
tion given in the notice.

(2) Under ordinary circumstances, an
appointee whose removal has been pro-
posed will remain in a duty status in
his or her regular position during the
advance notice period. In those rare
circumstances where the agency deter-
mines that the appointee’s continued
presence in the work place during the
notice period may pose a threat to the
appointee or others, result in loss of or
damage to Government property, or
otherwise jeopardize legitimate Gov-
ernment interests, the agency may
elect one or a combination of the fol-
lowing alternatives:

(i) Assigning the appointee to duties
where he or she is no longer a threat to
safety, the agency mission, or Govern-
ment property;

(ii) Allowing the appointee to take
leave, or carrying him or her in an ap-
propriate leave status (annual, sick,
leave without pay, or absence without
leave) if the appointee has absented
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himself or herself from the worksite
without requesting leave;

(iii) Curtailing the notice period
when the agency can invoke the provi-
sions of paragraph (d) of this section;
or

(iv) Placing the appointee in a paid,
nonduty status for such time as is nec-
essary to effect the action.

(c) Appointee’s answer. (1) The ap-
pointee may answer orally and in writ-
ing except as provided in paragraph
(c)(2) of this section. The agency must
give the appointee a reasonable
amount of official time to review the
material relied on to support its pro-
posed action, to prepare an answer
orally and in writing, and to secure af-
fidavits, if the appointee is in an active
duty status. The agency may require
the appointee to furnish any answer to
the proposed action, and affidavits and
other documentary evidence in support
of the answer, within such time as
would be reasonable, but not less than
7 days.

(2) The agency will designate an offi-
cial to hear the appointee’s oral answer
who has authority either to make or to
recommend a final decision on the pro-
posed adverse action. The right to an-
swer orally in person does not include
the right to a formal hearing with ex-
amination of witnesses unless the
agency provides for such hearing in its
regulations. Under 5 U.S.C. 7543(c), the
agency may in its regulations provide a
hearing in place of or in addition to the
opportunity for written and oral an-
swer.

(3) If the appointee wishes the agency
to consider any medical condition that
may have affected the basis for the ad-
verse action, the appointee must be
given reasonable time to furnish med-
ical documentation (as defined in
§339.104 of this chapter) of the condi-
tion. Whenever possible, the appointee
will supply such documentation within
the time limits allowed for an answer.

(d) Exception. Section 7543(b)(1) of
title 5, U.S. Code, authorizes an excep-
tion to the 30 days’ advance written no-
tice when the agency has reasonable
cause to believe that the appointee has
committed a crime for which a sen-
tence of imprisonment may be imposed
and is proposing a removal or suspen-
sion. This notice exception is com-
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monly referred to as the ‘‘crime provi-
sion.” This provision may be invoked
even in the absence of judicial action.

(e) Representation. Section 7543(b)(3)
of title 5, U.S. Code, provides that an
appointee covered by this part is enti-
tled to be represented by an attorney
or other representative. An agency
may disallow as an appointee’s rep-
resentative an individual whose activi-
ties as representative would cause a
conflict of interest or position, or an
employee of the agency whose release
from his or her official position would
give rise to unreasonable costs or
whose priority work assignments pre-
clude his or her release.

(f) Agency review of medical informa-
tion. When medical information is sup-
plied by the appointee pursuant to
paragraph (c)(3) of this section, the
agency may, if authorized, require a
medical examination under the criteria
of §339.301 of this chapter, or otherwise,
at its option, offer a medical examina-
tion in accordance with the criteria of
§339.302 of this chapter. If the ap-
pointee has the requisite years of serv-
ice under the Civil Service Retirement
System or the Federal Employees’ Re-
tirement System, the agency must pro-
vide information concerning disability
retirement. The agency must be aware
of the affirmative obligations of the
provisions of 29 CFR 1614.203, which re-
quire reasonable accommodation of a
qualified individual with a disability.

(g) Agency decision. (1) In arriving at
its decision, the agency will consider
only the reasons specified in the notice
of proposed action and any answer of
the appointee or the appointee’s rep-
resentative, or both, made to a des-
ignated official and any medical docu-
mentation reviewed under paragraph
(f) of this section.

(2) The notice must specify in writing
the reasons for the decision and advise
the appointee of any appeal rights
under §752.605 of this part. The agency
must deliver the notice of decision to
the appointee on or before the effective
date of the action.

(h) Applications for disability retire-
ment. Section 831.1204(e) of this chapter
provides that an appointee’s applica-
tion for disability retirement need not
delay any other appropriate personnel
action. Section 831.1205 and §844.202 of
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this chapter set forth the basis under
which an agency must file an applica-
tion for disability retirement on behalf
of an appointee.

§752.605 Appeal rights.

(a) Under 5 U.S.C. 7543(d), a career ap-
pointee against whom an action is
taken under this subpart is entitled to
appeal to the Merit Systems Protec-
tion Board.

(b) A limited term or limited emer-
gency appointee who is covered under
§752.601(c)(2) also may appeal an action
taken under this subpart to the Merit
Systems Protection Board.

§752.606 Agency records.

The agency must maintain copies of,
and will furnish to the Merit Systems
Protection Board and to the appointee
upon his or her request, the following
documents:

(a) Notice of the proposed action;

(b) Appointee’s written reply, if any;

(c) Summary of the appointee’s oral
reply, if any;

(d) Notice of decision; and

(e) Any order effecting the action, to-
gether with any supporting material.

PART 754 [RESERVED]

PART 771—AGENCY ADMINISTRA-
TIVE GRIEVANCE SYSTEM

AUTHORITY: 5 U.S.C. 1302, 3301, 3302, 7301;
E.O. 9830, 3 CFR 1945-1948 Comp., pp. 606-624;
E.O. 11222, 3 CFR 1964-1969 Comp., p. 306.

§771.101 Continuation of Grievance
Systems.

Each administrative grievance sys-
tem in operation as of October 11, 1995,
that has been established under former
regulations under this part must re-
main in effect until the system is ei-
ther modified by the agency or re-
placed with another dispute resolution
process.

[60 FR 47040, Sept. 11, 1995]

PART 772—INTERIM RELIEF

Subpart A—General

Sec.
772.101 Basic authority.
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772.102 Interim personnel actions.

AUTHORITY: 5 U.S.C. 1302, 3301, 3302, and
7301; Pub. L. 101-12.

SOURCE: 57 FR 3712, Jan. 31, 1992, unless
otherwise noted.

Subpart A—General

§772.101 Basic authority.

This part establishes a mechanism
for agencies to provide interim relief to
employees and applicants for employ-
ment who prevail in an initial decision
issued by the Merit Systems Protec-
tion Board (MSPB) as required by the
Whistleblower Protection Act of 1989,
Pub. L. 101-12 (codified at 5 U.S.C.
7701(b)(2)(A)). The interim relief provi-
sions of the law are applicable whether
or not alleged reprisal for whistle-
blowing is at issue in an appeal to
MSPB.

§772.102 Interim personnel actions.

When an employee or applicant for
employment appeals an action to
MSPB and the appeal results in an ini-
tial decision by an MSPB administra-
tive judge granting interim relief
under 5 U.S.C. 7T701(b)(2)(A) and a peti-
tion for review of the initial decision is
filed (or will be filed) with the full
Board under 5 U.S.C. 7701(e)(1)(A), the
agency shall provide the relief ordered
in the initial decision by taking an in-
terim personnel action subject to the
following terms:

(a) Interim personnel actions shall be
made effective upon the date of
issuance of the initial decision and
must be initiated on or before the date
of a petition for review by the agency
or within a reasonable period after the
date it becomes aware of a petition for
review by the appellant;

(b) The relief provided by interim
personnel actions shall end:

(1) When the full Board issues a final
decision on a petition for review filed
by an applicant for employment, em-
ployee, and/or agency under 5 U.S.C.
7701(e)(1)(A),

(2) When the initial decision becomes
final pursuant to an action of the full
Board or pursuant to a decision by an
applicant for employment, employee,
and/or agency to withdraw (or change
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intentions to file) any petition for re-
view filed under 5 U.S.C. 7701(e)(1)(A),
or

(3) When the applicant for employ-
ment or employee requests or reaches
agreement with the agency that the in-
terim relief ordered in the initial deci-
sion be cancelled;

(c) Interim relief shall entitle the ap-
plicant for employment or employee to
the same compensation and benefits he
or she would receive if the relief ef-
fected had not been on an interim basis
except as provided in paragraph (f) of
this section;

(d) An interim personnel action shall
not be taken if the MSPB administra-
tive judge, pursuant to 5 U.S.C.
7T701(b)(2)(A)(1), determines that grant-
ing interim relief is not appropriate;

(e) An interim personnel action under
this part shall not entitle the applicant
for employment or employee to an
award of back pay or attorney fees.

[67 FR 3712, Jan. 31, 1992, as amended at 59
FR 36353, July 18, 1994; 59 FR 65704, Dec. 21,
1994]

PART 792—FEDERAL EMPLOYEES’
HEALTH, COUNSELING, AND
WORK/LIFE PROGRAMS

Subpart A—Alcoholism and Drug Abuse
Programs and Services for Federal Ci-
vilian Employees

Sec.

792.101 Statutory requirements.

792.102 General.

792.103 Coverage.

792.104 Responsibilities of the Office of Per-
sonnel Management.

792.1056 Agency responsibilities.

Subpart B—Agency Use of Appropriated
Funds for Child Care Costs for Lower
Income Employees

792.201 Purpose.

792.202 Definitions.

792.203 Child care subsidy programs; eligi-
bility.

792.204 Agency responsibilities; reporting
requirement.

792.206 Administration of child care subsidy
programs.

792.206 Payment of subsidies.

AUTHORITY: 5 U.S.C. 7361-7363; Sec. 643,
Pub. L. 106-58, 113 Stat. 477; 40 U.S.C. 590(g).
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Subpart A—Alcoholism and Drug
Abuse Programs and Services
for Federal Civilian Employ-
ees

§792.101 Statutory requirements.

Sections 7361 and 7362 of title 5,
United States Code, provide that the
Office of Personnel Management is re-
sponsible for developing and maintain-
ing, in cooperation with the Secretary
of the Department of Health and
Human Services and with other agen-
cies, appropriate prevention, treat-
ment, and rehabilitation programs and
services for Federal civilian employees
with alcohol and drug abuse problems.
To the extent feasible, agencies are en-
couraged to extend services to families
(including domestic partners and their
children) of alcohol and/or drug abus-
ing employees and to employees who
have family members (including do-
mestic partners and their children)
who have alcohol and/or drug problems.
Such programs and services should
make optimal use of existing Govern-
ment facilities, services, and skills.

[77 FR 42907, July 20, 2012]

§792.102

It is the policy of the Federal Gov-
ernment to offer appropriate preven-
tion, treatment, and rehabilitation
programs and services for Federal ci-
vilian employees with alcohol and drug
problems. Short-term counseling or re-
ferral, or offers thereof, constitute the
appropriate prevention, treatment, and
rehabilitation programs and services
for alcohol abuse, alcoholism, and drug
abuse required under subchapter VI of
chapter 73 of title 5, United States
Code. Federal agencies must establish
programs to assist employees with
these problems in accordance with that
subchapter.

General.

[77 FR 42907, July 20, 2012]

§792.103 Coverage.

This part applies to all positions in
Executive agencies as defined in sec-
tion 105 of title 5 of the United States
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Code, and to those positions in the leg-
islative and judicial branch of the Fed-
eral Government which are in the com-
petitive service.

[49 FR 27921, July 9, 1984]

§792.104 Responsibilities of the Office
of Personnel Management.

OPM shall provide overall leadership
for the Government-wide alcoholism
and drug abuse program in cooperation
with the Secretary of Health and
Human Services. To accomplish this,
OPM shall develop and issue policy and
program guidance, provide technical
assistance to agencies, and determine
the overall effectiveness of the Govern-
ment-wide program, as well as those
programs at individual agencies, based
on program information required of
agencies.

[49 FR 27921, July 9, 1984]

§792.105

(a) Agencies shall establish and ad-
minister programs through which prac-
titioners who are knowledgeable in
counseling and referral services can
offer and provide employees who have
alcohol and/or drug problems short-
term counseling and/or referrals for
long-term counseling or treatment.

(b) Agencies must issue internal in-
structions implementing the require-
ments of 5 U.S.C. 7361-7363 and this sub-
part.

(c) Whenever a manager/supervisor
becomes aware that a Federal employ-
ee’s use of alcohol and/or drugs may be
contributing to a performance or con-
duct deficiency, the manager/super-
visor shall recommend counseling and
refer the employee to the agency coun-
seling program. If an employee fails to
participate in any rehabilitative pro-
gram or, having participated, the em-
ployee fails to bring conduct or per-
formance up to satisfactory level, the
agency shall evaluate the employee ac-
cordingly and initiate an appropriate
performance-based or adverse action.

(d) As requested, agencies shall annu-
ally submit a report to OPM on their
counseling activities for the past fiscal

Agency responsibilities.
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year at a time, and in a manner, set by
OPM.

[49 FR 27921, July 9, 1984, as amended at 50
FR 16692, Apr. 29, 1985; 77 FR 42908, July 20,
2012]

Subpart B—Agency Use of Appro-
priated Funds for Child Care
Costs for Lower Income Em-
ployees

SOURCE: 77 FR 42908, July 20, 2012, unless
otherwise noted.

§792.201 Purpose.

The purpose of this subpart is to im-
plement section 590(g) of title 40,
United States Code, which permits an
Executive agency to use appropriated
funds to improve the affordability of
child care for lower-income employees.
The law applies to child care in the
United States and in overseas loca-
tions. Employees can benefit from re-
duced child care rates at Federal child
care centers, non-Federal child care

centers, and in family child -care
homes.
§792.202 Definitions.

In this subpart—

Child means a child who bears any of
the following relationships to an em-
ployee, the employee’s spouse, or the
employee’s domestic partner:

(1) A biological child;

(2) An adopted child;

(3) A stepchild;

(4) A foster child;

(5) A child for whom a judicial deter-
mination of support has been obtained;
or

(6) A child to whose support the em-
ployee, the employee’s spouse, or the
employee’s domestic partner makes
regular and substantial contributions.

Child care provider means an indi-
vidual or entity providing child care
services for which Federal employees’
families are eligible. The provider must
be licensed or regulated, and the pro-
vider’s services can be provided in a
Federally-sponsored child care center,
a non-Federal center, or a family child
care home.

Child care subsidy program means the
program established by an agency in
using appropriated funds, as provided
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in this subpart, to assist lower-income
employees with child care costs. The
program can include such activities as
determining which employees receive a
subsidy and the size of their subsidies;
distributing agency funds to partici-
pating providers; and tracking and re-
porting information to OPM such as
total cost and employee use of the pro-
gram.

Disabled child means a child who is
unable to care for himself or herself be-
cause of a physical or mental condition
as determined by a physician or Ili-
censed or certified psychologist.

Domestic partner means a person in a
domestic partnership with an employee
of the same sex.

Domestic partnership means a com-
mitted relationship between two adults
of the same sex in which the partners—

(1) Are each other’s sole domestic
partner and intend to remain so indefi-
nitely;

(2) Maintain a common residence,
and intend to continue to do so (or
would maintain a common residence
but for an assignment abroad or other
employment-related, financial, or simi-
lar obstacle);

(3) Are at least 18 years of age and
mentally competent to consent to a
contract;

(4) Share responsibility for a signifi-
cant measure of each other’s financial
obligations;

(5) Are not married or joined in a
civil union to anyone else;

(6) Are not the domestic partner of
anyone else;

(7) Are not related in a way that, if
they were of opposite sex, would pro-
hibit legal marriage in the U.S. juris-
diction in which the domestic partner-
ship was formed;

(8) Are willing to certify, if required
by the agency, that they understand
that willful falsification of any docu-
mentation required to establish that
an individual is in a domestic partner-
ship may lead to disciplinary action
and the recovery of the cost of benefits
received related to such falsification,
as well as constitute a criminal viola-
tion under 18 U.S.C. 1001, and that the
method for securing such certification,
if required, will be determined by the
agency; and
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(9) Are willing promptly to disclose,
if required by the agency, any dissolu-
tion or material change in the status of
the domestic partnership.

Employee means an employee as de-
fined in section 2105 of title 5, United
States Code.

Ezecutive agency means an Executive
agency as defined in 5 U.S.C. 105 but
does not include the Government Ac-
countability Office.

Federally-sponsored child care center
means a child care center located in a
building or space that is owned or
leased by the Federal Government.

OPM means the U.S. Office of Per-
sonnel Management.

§792.203 Child care subsidy programs;
eligibility.

(a)(1) An Executive agency may es-
tablish a child care subsidy program in
which the agency uses appropriated
funds, in accordance with this subpart,
to assist lower-income employees of
the agency with their child care costs.
The assistance may be provided for
both full-time and part-time child care,
and may include before-and-after-
school programs and daytime summer
programs.

(2) Two or more agencies may pool
their funds to establish a child care
subsidy program for the benefit of em-
ployees who are served by a Federally-
sponsored child care center in a multi-
tenant facility.

(3)(i) Except as provided under para-
graph (a)(3)(ii) of this section, an agen-
cy may impose restrictions on the use
of appropriated funds for its child care
subsidy program based on consider-
ation of employees’ needs, its own
staffing needs, the local availability of
child care, and other factors as deter-
mined by the agency. For example, an
agency may decide to restrict eligi-
bility for subsidies to—

(A) Full-time permanent employees;

(B) Employees using an agency on-
site child care center;

(C) Employees using full-time child
care; or

(D) Employees using child care in
specific locations.

(ii) An agency may not limit the pay-
ment of subsidies to accredited child
care providers.
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(b) Subject to any restrictions appli-
cable under paragraph (a)(3)(i) of this
section, an employee who qualifies as a
lower-income employee under the
agency’s child care subsidy program is
eligible to receive a child care subsidy
for the care of each child under age 13
or, in the case of a disabled child,
under age 18.

§792.204 Agency responsibilities;
porting requirement.

re-

(a) Before funds may be obligated as
provided in this subpart, an agency in-
tending to initiate a child care subsidy
program must provide notice to the
Subcommittees on Financial Services
and General Government of the House
and Senate Appropriations Commit-
tees, as well as to OPM.

(b) Agencies must notify the commit-
tees referred to in paragraph (a) of this
section and OPM annually of their in-
tention to provide child care subsidies.
Funds may be obligated immediately
after the notifications have been made.

(c) Agencies are responsible for
tracking the utilization of their funds
and reporting the results to OPM in a
manner prescribed by OPM.

(d) OPM will produce a biannual re-
port on agencies’ use of the authority
to pay child care subsidies; however,
OPM will collect annual data from the
agencies.

§792.205 Administration of child care
subsidy programs.

(a) An agency may administer its
child care subsidy program directly or
by contract with another entity, using
procedures prescribed under the Fed-
eral Acquisition Regulations. Regard-
less of what entity administers the pro-
gram, the Federal agency is responsible
for establishing how eligibility and
subsidy amounts will be determined.

(b) An agency contract must specify
that any unexpended funds will be re-
turned to the agency after the contract
is completed.

§792.206 Payment of subsidies.

(a) Payment of child care subsidies
must be made directly to child care
providers, unless one of the following
exceptions applies:
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(1) In overseas locations, the agency
may pay the employee if the provider
deals only in foreign currency.

(2) In unique circumstances, an agen-
cy may obtain written permission from
OPM to pay the employee directly.

(b) An agency may make advance
payments to a child care provider in
certain circumstances, such as when
the provider requires payment up to
one month in advance of rendering
services. An agency may not make ad-
vance payments for more than one
month before the employee receives
child care services except where an
agency has contracted with another en-
tity to administer the child care sub-
sidy program, in which case the agency
may advance payments to the entity
administering the program as long as
the requirements in §792.205(b) are met.

PART 83 1—RETIREMENT

Subpart A—Administration and General
Provisions

Sec.

831.101
831.102
831.103
831.104
831.105
831.106
831.107
831.109

Administration.

Basic records.

Evidence.

Application.

Computation of interest.

Disclosure of information.

Computation of time.

Initial decision and reconsideration.

831.110 Appeals.

831.111 Employee deductions and agency
contributions.

831.112 Definitions of employee.

831.113 Payments to children.

831.114 Voluntary early retirement-substan-
tial delayering, reorganization, reduction
in force, transfer of function, or other
workforce restructuring.

831.115 Garnishment of CSRS payments.

831.116 Garnishment of payments after dis-
bursement.

Subpart B—Coverage

831.201 Exclusions
erage.

831.202 Continuation of coverage for food
service employees of the House of Rep-
resentatives.

831.203 Continuation of coverage for em-
ployees of the Metropolitan Washington
Airports Authority.

831.204 Elections of retirement coverage
under the District of Columbia Financial
Responsibility and Management Assist-
ance Act of 1995.

from retirement cov-
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831.206 CSRS coverage determinations to be
approved by OPM.

831.206 Continuation of coverage for former
Federal employees of the Civilian Marks-
manship Program.

Subpart C—Credit for Service

831.301 Military service.

831.302 Unused sick leave.

831.303 Civilian service.

831.304 Service with the Cadet Nurse Corps
during World War II.

831.305 Service with a nonappropriated fund
instrumentality after June 18, 1952, but
before January 1, 1966.

831.306 Service as a National Guard techni-
cian before January 1, 1969.

831.307 Contract service.

Subpart D—Voluntary Contributions

831.401 Purpose and scope.

831.402 Definitions.

831.403 Eligibility to make voluntary con-
tributions.

831.404 Procedure for making voluntary
contributions.

831.405 Interest on voluntary contributions.

831.406 Withdrawal of voluntary contribu-
tions.

831.407 Purchase of additional annuity.

Subpart E—Eligibility for Retirement

831.501 Time for filing application.

831.502 Automatic separation; exemption.

831.503 Retirement based on involuntary
separation.

Subpart F—Survivor Annuities

ORGANIZATION AND STRUCTURE OF
REGULATIONS ON SURVIVOR ANNUITIES

831.601 Purpose and scope.
831.602 Relation to other regulations.
831.603 Definitions.

ELECTIONS AT THE TIME OF RETIREMENT

831.611 Election at time of retirement of
fully reduced annuity to provide a cur-
rent spouse annuity.

831.612 Election at time of retirement of a
fully reduced annuity or a partially re-
duced annuity to provide a former spouse
annuity.

831.613 Election of insurable interest annu-
ity.

831.614 Election of a self-only annuity or
partially reduced annuity by married
employees and Members.

831.615 [Reserved]

831.616 Elections by previously retired re-
tiree with new title to an annuity.

831.617 [Reserved]

831.618 Waiver of spousal consent require-
ment.

7

Pt. 831

831.619 Marital status at time of retirement.

CHANGES OF SURVIVOR ELECTIONS

831.621 Changes of election before final ad-
judication.

831.622 Changes of election after final adju-
dication.

POST-RETIREMENT ELECTIONS

831.631 Post-retirement election of fully re-
duced annuity or partially reduced annu-
ity to provide a current spouse annuity.

831.632 Post-retirement election of fully re-
duced annuity or partially reduced annu-
ity to provide a former spouse annuity.

ELIGIBILITY

831.641 Division of a survivor annuity.

831.642 Marriage duration requirements.

831.643 Time for filing applications
death benefits.

831.644 Remarriage.

831.645 Elections between survivor annu-
ities.

for

PAYMENT OF SURVIVOR ANNUITIES

831.661 Commencing and terminating dates
of survivor annuities.

SURVIVOR ELECTION DEPOSITS

831.661 Deposits not subject to waiver.

831.662 Deposits required to change an elec-
tion after final adjudication.

831.663 Actuarial reduction in annuity of re-
tirees who make post-retirement elec-
tions to provide a current spouse annuity
or a former spouse annuity.

831.664 Post-retirement survivor election
deposits that were partially paid before
October 1, 1993.

831.665 Payment of deposits under §831.631,
§831.632, §831.682, or §831.684 under pre-
October 1, 1993, law or when the retiree
has died prior to October 1, 1993.

CHILDREN’S ANNUITIES

831.671 Proof of eligibility for a child’s an-
nuity.

831.672 Annuity for a child age 18 to 22 dur-
ing full-time school attendance.

831.673 Rates of child annuities.

REGULATIONS PERTAINING TO NONCODIFIED
STATUTES

831.681 Annual notice required by Public
Law 95-317.

831.682 Election by a retiree who retired be-
fore May 7, 1985, to provide a former
spouse annuity.

831.683 Annuities for former spouses of em-
ployees or Members retired before May 7,
1985.

831.684 Second chance elections to provide
survivor benefits.
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831.685 Changes in elections to provide a
current spouse annuity by a retiree who
retired before May 28, 1986.

Subpart G—Computation of Annuities

831.701 Effective dates of annuities.

831.702 Adjustment of annuities.

831.703 Computation of annuities for part-
time service.

831.704 Annuities including credit for serv-
ice with a nonappropriated fund instru-
mentality.

Subpart H—Nuclear Materials Couriers

831.801 Applicability and purpose.

831.802 Definitions.

831.803 Conditions for coverage in primary
positions.

831.804 Conditions for coverage in secondary
positions.

831.805 Evidence.

831.806 Requests from individuals.

831.807 Withholdings and contributions.

831.808 Mandatory separation.

831.809 Reemployment.

831.810 Review of decisions.

831.811 Oversight of coverage.

Subpart I—Law Enforcement Officers and
Firefighters

831.901 Applicability and purpose.

831.902 Definitions.

831.903 Conditions for coverage in primary
positions.

831.904 Conditions for coverage in secondary
positions.

831.9056 Evidence.

831.906 Requests from individuals.

831.907 Withholdings and contributions.

831.908 Mandatory separation.

831.909 Reemployment.

831.910 Review of decisions.

831.911 Oversight of coverage determina-
tions.

REGULATIONS PERTAINING TO NONCODIFIED
STATUTES

831.912 Elections to be deemed a law en-
forcement officer for retirement purposes
by certain police officers employed by
the Metropolitan Washington Airports
Authority (MWAA).

Subpart J—CSRS Offset

831.1001
831.1002
831.1003
831.1004

Purpose.

Definitions.

Deductions from pay.

Agency contributions.

831.1005 Offset from nondisability annuity.

831.1006 Offset from disability or survivor
annuity.

5 CFR Ch. | (1-1-15 Edition)

Subpart K—Prohibition on Payments of
Annuities

831.1101
831.1102
831.1104
831.1105
831.1106
831.1107
831.1108
831.1109
831.1110
831.1111
831.1112

Scope.

Definitions.

Notice.

Answer; request for hearing.
Hearing.

Powers of presiding officers.
Witnesses.

Evidence.

Initial decision.

Appeal and review.

Final decision.

Subpart L—Disability Retirement

831.1201 Introduction.

831.1202 Definitions.

831.1203 Basic requirements for disability
retirement.

831.1204 Filing disability retirement appli-
cations: General.

831.1205 Agency-filed disability retirement
applications.

831.1206 Evidence supporting entitlement to
disability benefits.

831.1207 Withdrawal of disability retirement
applications.

831.1208 Termination of disability annuity
because of recovery.

831.1209 Termination of disability annuity
because of restoration to earning capac-
ity.

831.1210 Annuity rights after a disability
annuity terminates.

831.1211 Reinstatement of disability annu-
ity.

831.1212 Administrative review of OPM deci-
sions.

Subpart M—Collection of Debts

831.1301
831.1302
831.1303
831.1304
831.1305
831.1306
831.1307
831.1308
831.1309

Purpose.

Scope.

Definitions.

Processing.

Collection of debts.

Collection by administrative offset.
Use of consumer reporting agencies.
Referral to a collection agency.
Referral for litigation.

Subpart N—Standards for Waiver of
Overpayments

831.1401
831.1402
831.1403

Conditions for waiver.

Fault.

Equity and good conscience.

831.1404 Financial hardship.

831.1405 Ordinary and necessary living ex-
penses.

831.1406 Waiver precluded.

831.1407 Burdens of proof.
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Subpart O—Allotments From Civil Service
Annuities

831.1501 Definitions.
831.1511 Authorized allottees.
831.1521 Limitations.

Subpart P—Customs and Border Protection
Officers

831.1601 Applicability and purpose.

831.1602 Definitions.

831.1603 Conditions for coverage in primary
positions.

831.1604 Conditions for coverage
ondary positions.

831.1605 Evidence.

831.1606 Requests from individuals.

831.1607 Withholdings and contributions.

831.1608 Mandatory separation.

831.1609 Reemployment.

831.1610 Review of decisions.

831.1611 Oversight of coverage determina-
tions.

831.1612 Elections of Retirement Coverage,
exclusions from retirement coverage, and
proportional annuity computations.

in sec-

Subpart Q—Phased Retirement

831.1701 Applicability and purpose.
831.1702 Definitions.
831.1703 Implementing directives.

ENTERING PHASED RETIREMENT

831.1711 Eligibility.

831.1712 Working percentage and officially
established hours for phased employ-
ment.

831.1713 Application for phased retirement.

831.1714 Effective date of phased employ-
ment and phased retirement annuity
commencing date.

831.1715 Effect of phased retirement.

RETURNING TO REGULAR EMPLOYMENT STATUS

831.1721 Ending phased retirement status to
return to regular employment status.
831.1722 Effective date of end of phased re-
tirement status to return to regular em-
ployment status.

831.1723 Effect of ending phased retirement
status to return to regular employment
status.

ENTERING FULL RETIREMENT STATUS

831.1731 Application for full retirement sta-
tus.

831.1732 Commencing date of composite re-
tirement annuity.
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COMPUTATION OF PHASED RETIREMENT ANNU-
ITY AT PHASED RETIREMENT AND COMPOSITE
RETIREMENT ANNUITY AT FULL RETIRE-
MENT

831.1741 Computation of phased retirement
annuity.

831.1742 Computation of composite annuity
at final retirement.

831.1743 Cost-of-living adjustments.

OPPORTUNITY OF A PHASED RETIREE TO PAY A
DEPOSIT OR REDEPOSIT FOR CIVILIAN OR
MILITARY SERVICE

831.17561 Deposit for civilian service for
which no retirement deductions were
withheld and redeposit for civilian serv-
ice for which retirement deductions were
refunded to the individual.

831.1752 Deposit for military service.

831.1763 Civilian and military service of an
individual affected by an erroneous re-
tirement coverage determination.

DEATH BENEFITS

831.1761 Death of phased retiree during
phased employment.

831.1762 Death of an individual who has sep-
arated from phased employment and who
dies before submitting an application for
a composite retirement annuity.

831.1763 Lump-sum credit.

REEMPLOYMENT AFTER SEPARATION FROM
PHASED RETIREMENT STATUS

831.1771 Reemployment of an individual who
has separated from phased employment
and who dies before submitting an appli-
cation for a composite retirement annu-
ity.

MENTORING

831.1781 Mentoring.

Subpart R—Agency Requests to OPM for
Recovery of a Debt From the Civil
Service Retirement and Disability Fund

831.1801
831.1802
831.1803

Purpose.

Scope.

Definitions.

831.1804 Conditions for requesting an offset.

831.1805 Creditor agency processing for non-
fraud claims.

831.1806 OPM
claims.

831.1807 Installment withholdings.

831.1808 Special processing for fraud claims.

processing for non-fraud

Subpart S—State Income Tax Withholding

831.1901
831.1902
831.1903
831.1904
831.1905

Definitions.

Federal-State agreements.
OPM responsibilities.
State responsibilities.
Additional provisions.
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831.1906 Agreement modification and termi-
nation.

Subpart T—Payment of Lump Sums

831.2001 Definitions.

831.2002 Eligibility for lump-sum payment
upon filing an Application for Refund of
Retirement Deductions (SF 2802).

831.2003 Eligibility for lump-sum payment
upon death or retirement.

831.2004 Amount of lump-sums.

831.2005 Designation of beneficiary
lump-sum payment.

831.2006 Designation of agent by next of kin.

831.2007 Notification of current and/or
former spouse before payment of lump
sum.

831.2008 Waiver of spouse and/or former
spouse notification requirement.

831.2009 Lump sum payments which include
contributions made to a retirement sys-
tem for employees of a nonappropriated
fund instrumentality.

831.2010 Transfers between retirement sys-
tems.

831.2011 Effect of part 772 of this chapter on
CSRS lump-sum payments.

for

Subpart U—Deposits for Military Service

831.2101
831.2102
831.2103
831.2104
831.2105
posit.
831.2106 Processing applications for deposit
for service.
831.2107 Payments on deposits.

Purpose.

Scope.

Definitions.

Eligibility to make deposits.

Filing an application to make de-

Subpart V—Alternative Forms of Annuities

831.2201
831.2202

Purpose.
Definitions.
831.2203 Eligibility.
831.2204 Alternative
available.

831.2206 Computation of alternative form of
annuity.

831.2206 Election to pay deposit or redeposit
for civilian service.

831.2207 Partial deferred payment of the
lump-sum credit if annuity commences
after January 3, 1988, and before October
1, 1989.

831.2208 Partial deferred payment of the
lump-sum credit if annuity commences
after December 2, 1989, and before Octo-
ber 1, 1995.

831.2209 Redetermined annuity after reem-
ployment.

AUTHORITY: 5 U.S.C. 8347; Sec.
issued under 5 U.S.C. 8334; Sec.
issued under 5 U.S.C. 552a; Sec. 831.108 also
issued under 5 U.S.C. 8336(d)(2); Sec. 831.114
also issued under 5 U.S.C. 8336(d)(2), and Sec.

forms of annuities

831.102 also
831.106 also
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1313(b)(5) of Pub. L. 107-296, 116 Stat. 2135;
Sec. 831.201(b)(1) also issued under 5 U.S.C.
8347(g); Sec. 831.201(b)(6) also issued under 5
U.S.C. T701(b)(2); Sec. 831.201(g) also issued
under Secs. 11202(f), 11232(e), and 11246(b) of
Pub. L. 105-33, 111 Stat. 251; Sec. 831.201(g)
also issued under Secs. 7(b) and (e) of Pub. L.
105274, 112 Stat. 2419; Sec. 831.201(i) also
issued under Secs. 3 and 7(c) of Pub. L. 105-
274, 112 Stat. 2419; Sec. 831.204 also issued
under Sec. 102(e) of Pub. L. 104-8, 109 Stat.
102, as amended by Sec. 153 of Pub. L. 104-134,
110 Stat. 1321; Sec. 831.205 also issued under
Sec. 2207 of Pub. L. 106-265, 114 Stat. 784; Sec.
831.206 also issued under Sec. 1622(b) of Pub.
L. 104-106, 110 Stat. 515; Sec. 831.301 also
issued under Sec. 2203 of Pub. L. 106-265, 114
Stat. 780; Sec. 831.303 also issued under 5
U.S.C. 8334(d)(2) and Sec. 2203 of Pub. L. 106-
235, 114 Stat. 780; Sec. 831.502 also issued
under 5 U.S.C. 8337, and under Sec. 1(3), E.O.
11228, 3 CFR 1965-1965 Comp. p. 317; Sec.
831.663 also issued under 5 U.S.C. 8339(j) and
(k)(2); Secs. 831.663 and 831.664 also issued
under Sec. 11004(c)(2) of Pub. L. 103-66, 107
Stat. 412; Sec. 831.682 also issued under Sec.
201(d) of Pub. L. 99-251, 100 Stat. 23; Sec.
831.912 also issued under Sec. 636 of Appendix
C to Pub. L. 106-554, 114 Stat. 2763A-164; Sub-
part P also issued under Sec. 535(d) of Title
V of Division E of Pub. L. 110-161, 121 Stat.
2042; Subpart Q also issued under 5 U.S.C.
8336a; Subpart V also issued under 5 U.S.C.
8343a and Sec. 6001 of Pub. L. 100-203, 101
Stat. 1330-275; Sec. 831.2203 also issued under
Sec. 7001(a)(4) of Public Law 101-508, 104 Stat.
1388-328.

SOURCE: 33 FR 12498, Sept. 4, 1968, unless
otherwise noted.

Subpart A—Administration and
General Provisions

§831.101 Administration.

(a) OPM has charge of the adjudica-
tion of all claims arising under sub-
chapter III of chapter 83 of title 5,
United States Code, and of all matters
directly or indirectly concerned with
these adjudications.

(b) In the adjudication of claims aris-
ing under subchapter III of chapter 83
of title 5, United States Code, OPM
shall consider and take appropriate ac-
tion on counterclaims filed by the Gov-
ernment as set-offs against amounts in
the Civil Service Retirement and Dis-
ability Fund.

(¢c) For purposes of this part, the
term ‘‘Associate Director’” means the
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Associate Director for Compensation in
OPM.

[33 FR 12498, Sept. 4, 1968, as amended at 34
FR 17617, Oct. 31, 1969]

§831.102

Every Federal department, agency,
corporation or branch, whether execu-
tive, legislative, or judicial, and the
District of Columbia Government (in-
cluded in this part collectively in the
term department or agency) having
employees or Members of Congress
(hereinafter referred to in this part as
Members) subject to subchapter III of
chapter 83 of title 5, United States
Code, shall initiate and maintain re-
tirement accounts for those employees
and Members as prescribed by OPM
issuances.

Basic records.

[33 FR 12498, Sept. 4, 1968, as amended at 66
FR 66711, Dec. 27, 2001]

§831.103 Evidence.

(a) Standard Form 2806 (Individual
Retirement Record) is the basic record
for action on all claims for annuity or
refund, and those pertaining to de-
ceased employees, deceased Members,
or deceased annuitants.

(b) When the records of the depart-
ment or agency concerned are lost, de-
stroyed, or incomplete, the department
or agency shall request the General Ac-
counting Office, through OPM, to fur-
nish the data that it considers nec-
essary for a proper determination of
the rights of the claimant. When an of-
ficial record cannot develop the re-
quired information, the department,
agency, or OPM should request inferior
or secondary evidence which is then ad-
missible.

§831.104 Application.

(a) Except as provided in paragraph
(b) of this section, applications under
subchapter III of chapter 83 of title 5,
United States Code, shall be filed with
OPM and shall be on forms prescribed
by OPM.

(b) Applications to make deposit for
military service shall be filed in ac-
cordance with subpart U of this part.

[48 FR 38783, Aug. 26, 1983]
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§831.105 Computation of interest.

(a) The computation of interest is on
the basis of 30 days to the month. In-
terest is computed for the actual cal-
endar time involved in each case, but
whenever applicable the rule of average
applies.

(b) Interest is allowed on current de-
ductions and deposits at the rate of 4
percent per year to December 31, 1947,
and 3 percent per year thereafter, com-
pounded annually, to December 31,
1956. After December 31, 1956, except as
provided below, interest is allowed at
the rate of 3 percent per year, com-
pounded annually, to date of final sepa-
ration or transfer to a position that is
not covered by the retirement system.
After December 31, 1956, interest is not
allowed:

(1) When an employee has one year or
less of covered service,

(2) For any fractional part of a
month in the total service, or

(3) For more than five years’ civilian
service.

(c) Interest at the rate of 3 percent
per year through December 31, 1984,
and, thereafter, at the yearly rate de-
termined by the Secretary of Treasury,
compounded annually, is allowed on
voluntary contributions during periods
of employment and, after the employee
or Member has completed at least 5
years’ civilian service, during periods
of separation until the beginning date
of annuity or death, whichever is ear-
lier. For refund purposes, however, in-
terest on voluntary contributions ter-
minates on the date of the employee’s
or Member’s final separation or on the
date of the employee’s or Member’s
last transfer to a position in which he
or she is not subject to subchapter III
of chapter 83 of title 5, United States
Code

(d) For noncontributory service per-
formed before October 1, 1982, and for
redeposits of refunds paid on an appli-
cation received by either the individ-
ual’s employing agency or OPM before
October 1, 1982, interest at the rate of 4
percent per year to December 31, 1947,
and at the rate of 3 percent per year
thereafter, compounded annually, is
charged. Interest is charged on the out-
standing balance of a deposit from the
midpoint of each service period for
which deposit is involved; interest is
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charged on the outstanding balance of
a refund from the date the refund was
paid. Interest is charged to the date of
deposit or commencing date of annu-
ity, whichever is earlier, except that
interest is not charged for any period
of separation from the service which
began before October 1, 1956.

(e) For noncontributory service per-
formed on or after October 1, 1982, and
for redeposits of refunds paid on an ap-
plication received by the individual’s
employing agency or OPM on or after
October 1, 1982, interest is charged at
the rate of 3 percent per year through
December 31, 1984, and, thereafter, at
the yearly rate determined by the Sec-
retary of Treasury, compounded annu-
ally. Interest is charged on the out-
standing balance of a deposit from the
midpoint of each service period for
which deposit is involved; interest is
charged on the outstanding balance of
a refund from the date the refund was
paid. Interest is charged to the date of
deposit.

(f) No interest is charged on a deposit
for military service if that deposit is
made before October 1, 1984, or within 2
years of the date that an individual
first becomes an employee or Member
under the civil service retirement sys-
tem, whichever is later. When interest
is charged on a deposit for military
service, it is charged on the out-
standing balance at the rate of 3 per-
cent per year, compounded annually,
from October 1, 1984, or 2 years from
the date the individual first becomes
an employee or Member, whichever is
later, through December 31, 1984, and
thereafter at the yearly rate deter-
mined by the Secretary of the Treas-
ury.

(g) For calendar year 1985 and for
each subsequent calendar year, OPM
will publish a notice in the FEDERAL
REGISTER to notify the public of the in-
terest rate that will be in effect during
that calendar year.

(h) Interest under §§831.631, 831.632,
831.682, and 831.684 is compounded annu-
ally and accrued monthly.

(1) The initial interest on each
monthly difference between the re-
duced annuity rate and the annuity
rate actually paid equals the amount of
the monthly difference times the dif-
ference between (i) 1.06 raised to the
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power whose numerator is the number
of months between the date when the
monthly difference in annuity rates oc-
curred and the date when the initial in-
terest is computed and whose denomi-
nator is 12; and (ii) 1.

(2) The total initial interest due is
the sum of all of the initial interest on
each monthly difference computed in
accordance with paragraph (h)(1) of
this section.

(3) Additional interest on any uncol-
lected balance will be compounded an-
nually and accrued monthly. The addi-
tional interest due each month equals
the remaining balance due times the
difference between (i) 1.06 raised to the
1/12th power; and (ii) 1.

(i) (1) When an individual’s civilian
service involves several deposit and/or
redeposit periods, OPM will normally
use the following order of precedence
in applying each installment payment
against the full amount due:

(i) Redeposits of refunds paid on ap-
plications received by the individual’s
employing agency or OPM on or after
October 1, 1982;

(ii) Redeposits of refunds paid on ap-
plications received by the individual’s
employing agency or OPM before Octo-
ber 1, 1982;

(iii) Deposits for noncontributory ci-
vilian service performed on or after Oc-
tober 1, 1982; and

(iv) Deposits for noncontributory
service performed before October 1,
1982.

(2) If an individual specifically re-
quests a different order of precedence,
that request will be honored.

(j) Interest under §831.662 is com-
pounded annually and accrued month-
ly.

(1) The initial interest on each
monthly difference between the re-
duced annuity rate and the annuity
rate actually paid equals the amount of
the monthly difference times the dif-
ference between—

(i) The sum of one plus the interest
rate set under §831.105(g) raised to the
power whose numerator is the number
of months between the date when the
monthly difference in annuity rates oc-
curred and the date when the initial in-
terest is computed and whose denomi-
nator is 12; and

(ii) 1.
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(2) The total initial interest due is
the sum of all of the initial interest on
each monthly difference computed in
accordance with paragraph (j)(1) of this
section.

[33 FR 12498, Sept. 4, 1968, as amended at 47
FR 43637, Oct. 1, 1982; 48 FR 38783, Aug. 26,
1983; 51 FR 31931, Sept. 8, 1986; 52 FR 32287,
Aug. 27, 1987; 556 FR 9099, Mar. 12, 1990; 58 FR
52880, Oct. 13, 1993]

§831.106 Disclosure of information.

(a)(1) The Office has in its possession
or under its control records containing
the following types of information:

(i) Documentation of Federal service
subject to the Civil Service Retirement
System.

(ii) Documentation of service credit
and refund claims made under the Civil
Service Retirement System.

(iii) Retirement and death claims
files, including documents supporting
the retirement application, health ben-
efits and life insurance eligibility,
medical records supporting disability
claims, and designations of bene-
ficiaries.

(iv) Claims review and correspond-
ence files pertaining to benefits under
the Federal Employees Health Benefits
Program.

(v) Suitability determination files on
applicants for Federal employment
found unsuitable for employment on
medical grounds.

(vi) Documentation of claims made
for life insurance and health benefits
by annuitants under a Federal Govern-
ment retirement system other than the
Civil Service Retirement System.

(vii) Documentation of voluntary
contributions made by eligible individ-
uals.

(viii) Health Unit medical records for
OPM employees.

(2) These records may be disclosed to
the individual to whom the informa-
tion pertains, or with prior written
consent of the individual to any agency
or other person, except that medical
evidence about which a prudent physi-
cian would hesitate to inform the indi-
vidual, will be disclosed only to a li-
censed physician designated in writing
for that purpose by the individual or by
his or her representative.

(3) Civil service retirement records
will be disclosed consistent with the
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provisions of the Privacy Act of 1974 (5
U.S.C. 552a), including, but not limited
to, disclosures.

(i) Pursuant to a routine use promul-
gated for such records and printed in
the Office’s annual publication of no-
tices of systems of records, except that;

(ii) A Dbeneficiary designated in ac-
cordance with the provisions of the
Civil Service Retirement law (6 U.S.C.
8342(b)) shall, during the lifetime of the
designator, be disclosed to the desig-
nator only, at his or her signed, writ-
ten request. Such beneficiary designa-
tions that may appear in records being
disclosed must be removed before ac-
cess to a record is permitted. If infor-
mation pertaining to a designation of
beneficiary is specifically asked for by
a court of competent jurisdiction, it
may be released to the court, but with
a written notice that it is released
under protest.

(4) Except as provided in paragraphs
(a)(2) and (a)(3) of this section, the Of-
fice shall not disclose information from
the files, records, reports, or other pa-
pers and documents pertaining to a
claim filed with the Office, whether po-
tential, pending, or adjudicated. This
information is deemed privileged and
confidential.

(b) On written request the Office
shall return, to the person entitled to
them, certificates of discharges, adop-
tion papers, marriage certificates, de-
crees of divorce, letters testamentary
or of administration, when they are no
longer needed in the settlement of the
claim. If papers returned constitute
part of the material and essential evi-
dence in a claim, the Office shall retain
in the file photo or other copies of
them or of the parts which appear to be
of evidential value.

[47 FR 12937, Mar. 26, 1982]

§831.107 Computation of time.

In computing a period of time pre-
scribed by this part, the day of the ac-
tion or event after which the des-
ignated period of time begins to run is
not included. The last day of the period
is included unless it is a Saturday, a
Sunday, or a legal holiday; in this
event, the period runs until the end of
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the next day which is not a Saturday,
a Sunday, or a legal holiday.

[33 FR 12498, Sept. 4, 1968. Redesignated at 44
FR 37889, June 29, 1979]

§831.109 Initial decision and reconsid-
eration.

(a) Who may file. Except as noted in
paragraph (b) of this section any indi-
vidual or agency whose rights or inter-
ests under the Civil Service Retire-
ment System are affected by an initial
decision of the Office of Personnel
Management (OPM) may request OPM
to review its initial decision.

(b) Actions covered elsewhere. (1) A re-
quest for reconsideration of termi-
nation of annuity payments under 5
U.S.C. 8311-22 shall be made in accord-
ance with the procedures set out in
subpart K of this part.

(2) A request for reconsideration of a
decision to collect a debt will be made
in accordance with §831.1304(b).

(c) Initial decision. A decision shall be
considered an initial decision when
rendered by OPM in writing and stat-
ing the right to reconsideration.

(d) Reconsideration. A request for re-
consideration must be in writing, must
include the individual’s name, address,
date of birth and claim number, if ap-
plicable, and must state the basis for
the request.

(e) Time limits on reconsideration. (1) A
request for reconsideration must be re-
ceived by OPM within 30 calendar days
from the date of the original decision.

(2) The representative of the Asso-
ciate Director for Compensation re-
sponsible for reconsiderations may ex-
tend the time limit for filing when the
individual shows that he/she was not
notified of the time limit and was not
otherwise aware of it, or that he/she
was prevented by circumstances be-
yond his/her control from making the
request within the time limit.

(f) Final decision. (1) After reconsider-
ation, the Associate Director’s rep-
resentative shall issue a final decision
which shall be in writing, shall fully
set forth the findings and conclusions
of the reconsideration, and shall con-
tain notice of the right to request an
appeal provided in §831.110. Copies of
the final decision shall be sent to the
individual, to any competing claimants
and, where applicable, to the agency.

84

5 CFR Ch. | (1-1-15 Edition)

(2) OPM may issue a final decision
providing the opportunity to appeal
under §831.110 rather than an oppor-
tunity to request reconsideration
under paragraph (c) of this section.
Such a decision must be in writing and
state the right to appeal under §831.110.

(g) Competing claimants. (1) When a
competing claimant files a request for
reconsideration under this section, the
other competing claimants shall be no-
tified of the request and given an op-
portunity to submit written substan-
tiation of their claim.

(2) When a determination in favor of
one claimant would affect another
claimant, all claimants concerned will
be notified of that decision and those
adversely affected will be given an op-
portunity to request reconsideration.
OPM shall not execute its decision
until the time limit for requesting re-
consideration has expired. If reconsid-
eration has been requested, OPM shall
take no action after the reconsider-
ation decision is rendered until the
time limit to appeal has expired.

[46 FR 23632, Apr. 8, 1980, as amended at 49
FR 1330, Jan. 11, 1984; 50 FR 34664, Aug. 27,
1985; 62 FR 22873, Apr. 28, 1997]

§831.110 Appeals.

Appeals to MSPB. Except as noted in
this paragraph, an individual or agency
whose rights or interests under the
Civil Service Retirement System (Sub-
chapter III of chapter 83, title 5, United
States Code) are affected by a final de-
cision of the representative of the As-
sociate Director for Compensation, Of-
fice of Personnel Management, may re-
quest the Merit Systems Protection
Board to review such decision in accord
with procedures prescribed by the
Board. Decisions of OPM and the Asso-
ciate Director for Compensation made
in accord with the procedures ref-
erenced in §831.109(b)(1) are made under
subchapter II of chapter 83, title 5,
United States Code. Such decisions are
not appealable to the Merit Systems
Protection Board under 5 TU.S.C.
8347(d).

[44 FR 37890, June 29, 1979, as amended at 45
FR 23633, Apr. 8, 1980; 48 FR 38784, Aug. 26,
1983]
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§831.111 Employee deductions
agency contributions.

(a) Agency share. When an agency
fails to withhold some or all of an em-
ployee deduction under 5 U.S.C. 8334(a)
for any pay period, the agency is still
responsible for submitting the correct
agency contribution to OPM. The agen-
cy must submit as the agency share, a
payment equal to the amount that
would have been submitted if the error
had not been made (or a payment equal
to the difference between the amount
already submitted as the agency share
and the amount that should have been
submitted). The payment should be
submitted to OPM in the manner cur-
rently prescribed for the transmission
of withholdings and contributions as
soon as possible, but not later than
provided by standards established by
OPM.

(b) Employee share. (1) If, through ad-
ministrative error, an agency did not
withhold any of the employee deduc-
tions required by 5 U.S.C. 8334(a) for
any pay period, the employee may, at
his or her option—

(i) Request the agency that employed
him or her when the error was made to
correct his or her records and arrange
to pay any resulting overpayment of
pay to the agency (unless it is waived
by the agency); or

(ii) Pay the deposit plus any applica-
ble interest (under certain conditions,
the deposit may be made at any time
until the final adjudication of his or
her application for retirement) directly
to OPM by submitting SF 2803; or

(iii) Have the period of service treat-
ed like the nondeduction service de-
scribed in §831.303.

(2) When the agency withholds part
of the required employee deductions
for any pay period, the balance must be
submitted to OPM in the manner cur-
rently prescribed for the transmission
of withholdings and contributions as
soon as possible, but not later than
provided by standards established by
OPM. The agency must correct its
error. The employee does not have the
option to pay a deposit directly to
OPM when partial deductions have
been withheld.

(3) If the agency waives the employ-
ee’s repayment of the salary overpay-
ment that resulted from the adminis-
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trative error, the agency must also
submit (in addition to the agency con-
tribution) the employee’s share of the
unpaid contributions to OPM in the
manner currently prescribed for the
transmission of withholdings and con-
tributions.

[63 FR 35295, Sept. 13, 1988, as amended at 66
FR 66711, Dec. 27, 2001]

§831.112 Definitions of employee.

(a) Determinations involving an employ-
ee’s ability to make a deposit or redeposit.
A person may make a deposit or rede-
posit under section 8334 of title 5,
United States Code, if he or she is an
“employee.” For purposes of this para-
graph, an employee is—

(1) A person currently employed in a
position subject to the civil service re-
tirement law; or

(2) A former employee (whose annu-
ity has not been finally adjudicated)
who retains civil service retirement
annuity rights based on a separation
from a position in which retirement de-
ductions were properly withheld and
remain (or have been redeposited in
whole or in part) in the Civil Service
Retirement and Disability Fund.

(b) Determinations involving the pay-
ment of survivor benefits at an employee’s
or former employee’s death. To determine
entitlement to survivor benefits, OPM
establishes whether the deceased indi-
vidual was an ‘‘employee’ or a ‘‘re-
tiree’’ on the date of death. If the dece-
dent was an ‘‘employee’ on the date of
death, survivor benefits are paid as
though the individual died in service. If
the decedent was a ‘‘retiree’” on the
date of death, survivor benefits are
only paid as provided in the individ-
ual’s election, provided it was properly
made. However, if a former employee
was eligible only for a deferred annuity
at age 62, survivor benefits are only
paid if the individual was a ‘‘retiree”
on the date of death. For purposes of
this paragraph—

(1) Employee is a person—

(i) Who had not been separated from
service prior to his or her death, even
if he or she had applied for retirement
(for example, an applicant for dis-
ability annuity) and the application
had been approved; or
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(ii) Whose death occurs before the
commencing date of annuity, even
though separation has occurred.

(2) Retiree or annuitant is a person—

(1) Who has been separated from serv-
ice and met all the requirements to re-
ceive an annuity including having filed
an application for the annuity prior to
his or her death; and

(i1) Whose death occurs on or after
the commencing date of annuity.

(c) Determinations involving the re-
quirement of spousal consent for elections
of alternative annuity and survivor annu-
ity benefits. Spousal consent is required
as specified in §§831.614 and 831.2203(c),
if the employee/annuitant is married
on the commencing date of annuity, re-
gardless of whether that date is before
or after the date of separation from
service.

[66 FR 45883, Sept. 9, 1991, as amended at 58
FR 52880, Oct. 13, 1993]

§831.113 Payments to children.

For purposes of section 8345(e) of title
5, United States Code, persons who
have attained age 18 are comnsidered
adults regardless of the age of majority
in the jurisdiction in which they re-
side.

[56 FR 45884, Sept. 9, 1991]

§831.114 Voluntary early retirement-
substantial delayering, reorganiza-
tion, reduction in force, transfer of
function, or other workforce re-
structuring.

(a) A specific designee is defined as a
senior official within an agency who
has been specifically designated to sign
requests for voluntary early retirement
authority under a designation from the
head of the agency. Examples include a
Chief Human Capital Officer, an Assist-
ant Secretary for Administration, a Di-
rector of Human Resources Manage-
ment, or other official.

(b) An agency’s request for voluntary
early retirement authority must be
signed by the head of the agency or by
a specific designee.

(c) The request must contain the fol-
lowing information:

(1) Identification of the agency or
specified component(s) for which the
authority is being requested;

(2) Reasons why the agency needs
voluntary early retirement authority.
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This must include a detailed summary
of the agency’s personnel and/or budg-
etary situation that will result in an
excess of personnel because of a sub-
stantial delayering, reorganization, re-
duction in force, transfer of function,
or other workforce restructuring or re-
shaping, consistent with agency human
capital goals;

(3) The date on which the agency ex-
pects to effect the substantial
delayering, reorganization, reduction
in force, transfer of function, or other
workforce restructuring or reshaping;

(4) The time period during which the
agency plans to offer voluntary early
retirement;

(6) The total number of non-tem-
porary employees in the agency (or
specified component(s));

(6) The total number of non-tem-
porary employees in the agency (or
specified component(s)) who may be in-
voluntarily separated, downgraded,
transferred, or reassigned as a result of
the substantial delayering, reorganiza-
tion, reduction in force, transfer of
function, or other workforce restruc-
turing or reshaping;

(7) The total number of employees in
the agency (or specified component(s))
who are eligible for voluntary early re-
tirement;

(8) An estimate of the total number
of employees in the agency (or speci-
fied component(s)) who are expected to
retire early during the period covered
by the request for voluntary early re-
tirement authority; and

(9) A description of the types of per-
sonnel actions anticipated as a result
of the agency’s need for voluntary
early retirement authority. Examples
include separations, transfers, re-
assignments, and downgradings.

(d) OPM will evaluate a request for
voluntary early retirement based on:

(1) A specific request to OPM from
the agency for voluntary early retire-
ment authority;

(2) A voluntary separation incentive
payment implementation plan, as dis-
cussed in part 576, subpart A, of this
chapter, which must outline the in-
tended use of the incentive payments
and voluntary early retirement; or

(3) The agency’s human capital plan,
which must outline its intended use of
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voluntary separation incentive pay-
ments and voluntary early retirement
authority, and the changes in organiza-
tional structure it expects to make as
the result of projected separations and
early retirements.

(e) Regardless of the method used,
the request must include all of the in-
formation required by paragraph (c) of
this section.

(f) OPM may approve an agency’s re-
quest for voluntary early retirement
authority to cover the entire period of
the substantial delayering, reorganiza-
tion, reduction in force, transfer of
function, or other workforce restruc-
turing or reshaping described by the
agency, or the initial portion of that
period with a requirement for subse-
quent information and justification if
the period covers multiple years.

(g) After OPM approves an agency’s
request, the agency must immediately
notify OPM of any subsequent changes
in the conditions that served as the
basis for the approval of the voluntary
early retirement authority. Depending
upon the circumstances involved, OPM
will modify the authority as necessary
to better suit the agency’s needs.

(h) The agency may further limit vol-
untary early retirement offers based
on:

(1) An established opening and clos-
ing date for the acceptance of applica-
tions that is announced to employees
at the time of the offer; or

(2) The acceptance of a specified
number of applications for voluntary
early retirement, provided that, at the
time of the offer, the agency notified
employees that it retained the right to
limit the number of voluntary early re-
tirements.

(i) Within the timeframe specified for
its approved voluntary early retire-
ment authority, the agency may subse-
quently establish a new or revised clos-
ing date, or reduce or increase the
number of early retirement applica-
tions it will accept, if management’s
downsizing and/or reshaping needs
change. If the agency issues a revised
closing date, or a revised number of ap-
plications to be accepted, the new date
or number of applications must be an-
nounced to the same group of employ-
ees included in the original announce-
ment. If the agency issues a new win-
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dow period with a new closing date, or
a new instance of a specific number of
applications to be accepted, the new
window period or number of applica-
tions to be accepted may be announced
to a different group of employees as
long as they are covered by the ap-
proved voluntary early retirement au-
thority.

(j) Chapter 43 of title 38, United
States Code, requires that agencies
treat employees on military duty, for
all practical purposes, as though they
were still on the job. Further, employ-
ees are not to be disadvantaged because
of their military service. In accordance
with these provisions, employees on
military duty who would otherwise be
eligible for an offer of voluntary early
retirement will have 30 days following
their return to duty to either accept or
reject an offer of voluntary early re-
tirement. This will be true even if the
voluntary early retirement authority
provided by OPM has expired.

(k) An employee who separates from
the service voluntarily after com-
pleting 25 years of service, or becoming
age 50 and completing 20 years of serv-
ice, is entitled to an annuity if, on the
date of separation, the employee:

(1) Is serving in a position covered by
a voluntary early retirement offer; and

(2) Meets the following conditions
which are covered in 5 U.S.C. 8336(d)(2):

(i) Has been employed continuously,
by the agency in which the employee is
serving, for at least the 31-day period
ending on the date on which such agen-
cy requests the determination referred
to in section 831.114(b);

(ii) Is serving under an appointment
that is not time limited;

(iii) Has not been duly notified that
such employee is to be involuntarily
separated for misconduct or unaccept-
able performance;

(iv) Is separated from the service vol-
untarily during a period in which, as
determined by the Office of Personnel
Management (upon request of the agen-
cy) under regulations prescribed by the
Office:

(A) Such agency (or, if applicable,
the component in which the employee
is serving) is undergoing substantial
delayering, substantial reorganization,
substantial reductions in force, sub-
stantial transfer of function, or other
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substantial workforce restructuring (or
shaping);

(B) A significant percentage of em-
ployees serving in such agency (or com-
ponent) are likely to be separated or
subject to an immediate reduction in
the rate of basic pay (without regard to
subchapter VI of chapter 53, or com-
parable provisions); or

(C) Identified as being in positions
which are becoming surplus or excess
to the agency’s future ability to carry
out its mission effectively; and

(v) As determined by the agency
under regulations prescribed by the Of-
fice, is within the scope of the offer of
voluntary early retirement, which may
be made based on the following cri-
teria:

(A) 1 or more organizational units;

(B) 1 or more occupational series or
levels;

(C) 1 or more geographical locations;

(D) Specific periods;

(BE) Skills, knowledge, or other fac-
tors related to a position; or

(F) Any appropriate combination of
such factors.

(1) Agencies are responsible for ensur-
ing that employees are not coerced
into voluntary early retirement. If an
agency finds any instances of coercion,
it must take appropriate corrective ac-
tion.

(m) Except as provided in paragraph
(j) of this section, an agency may not
offer or process voluntary early retire-
ments beyond the stated expiration
date of a voluntary early retirement
authority or offer early retirements to
employees who are not within the
scope of the voluntary early retirement
authority approved by OPM.

(n) OPM may terminate a voluntary
early retirement authority if it deter-
mines that the condition(s) that
formed the basis for the approval of the
authority no longer exist.

(o) OPM may amend, limit, or termi-
nate a voluntary early retirement au-
thority to ensure that the require-
ments of this subpart are properly
being followed.

(p) Agencies must provide OPM with
interim and final reports for each vol-
untary early retirement authority, as
covered in OPM’s approval letter to the
agency. OPM may suspend or cancel a
voluntary early retirement authority if

88

5 CFR Ch. | (1-1-15 Edition)

the agency is not in compliance with
the reporting requirements or report-
ing schedule specified in OPM’s vol-
untary early retirement authority ap-
proval letter.

[69 FR 33278, June 15, 2004, as amended at 69
FR 50265, Aug. 16, 2004]

§831.115 Garnishment of CSRS
ments.

pay-

CSRS payments are not subject to
execution, levy, attachment, garnish-
ment or other legal process except as
expressly provided by Federal law.

[76 FR 9961, Feb. 23, 2011]

§831.116 Garnishment
after disbursement.

of payments

(a) Payments that are covered by 5
U.S.C. 8346(a) and made by direct de-
posit are subject to 31 CFR part 212,
Garnishment of Accounts Containing
Federal Benefit Payments.

(b) This section may be amended only
by a rulemaking issued jointly by the
Department of the Treasury and the
agencies defined as a ‘‘benefit agency”
in 31 CFR 212.3.

[76 FR 9961, Feb. 23, 2011]

Subpart B—Coverage

§831.201 Exclusions from retirement
coverage.

(a) The following groups of employ-
ees in the executive branch of the Gov-
ernment are excluded from subchapter
IIT of chapter 83 of title 5, United
States Code:

(1) Employees serving under appoint-
ments limited to one year or less, ex-
cept annuitants appointed by the
President to fill unexpired terms of of-
fice on or after January 1, 1976.

(2) Intermittent employees—non-full-
time employees without a prearranged
regular tour of duty.

(3) Employees whose salary, pay, or
compensation on an annual basis is $12
a year or less.

(4) Member or patient employees in
Government hospitals or homes.

(5) Employees paid on a piecework
basis, except those whose work sched-
ule provides for regular or full-time
service.
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(6) Intermittent alien employees en-
gaged on work outside the continental
limits of the United States.

(7) Employees serving under tem-
porary appointments pending estab-
lishment of registers, or pending final
determination of eligibility for perma-
nent appointment.

(8) Officers in Charge, clerks in
fourth-class post offices, substitute
rural carriers, and special-delivery
messengers at second- third-, and
fourth-class post offices.

(9) Consular agents appointed under
authority of section 551 of the Foreign
Service Act of 1946 (22 U.S.C. 951).

(10) Employees serving under emer-
gency-indefinite appointments not ex-
ceeding b years.

(11) United States citizens given
‘“‘overseas limited appointments.”’

(12) Employees serving under non-
permanent appointments made pursu-
ant to section 1 of Executive Order
10180 of November 13, 1950.

(13) Employees serving under non-
permanent appointments, designated
as indefinite, made after January 23,
1955, the effective date of the repeal of
Executive Order 10180.

(14) Employees serving under term
appointments.

(15) Temporary employees of the Cen-
sus Bureau employed under temporary
limited appointments exceeding 1 year.

(16) Employees serving under limited
term, limited emergency and noncareer
(designated as indefinite) appointments
in the Senior Executive Service.

(17) Health care employees of the Na-
tional Health Service Corps serving
under appointments limited to four
years or less in health manpower short-
age areas.

(b) Paragraph (a) of this section does
not deny retirement coverage when:

(1) Employment in an excluded cat-
egory follows employment subject to
subchapter III of chapter 83 of title 5,
United States Code, without a break in
service or after a separation from serv-
ice of 3 days or less, except in the case
of:

(i) An alien employee whose duty sta-
tion is located in a foreign country; or

(ii) An employee hired by the Census
Bureau under a temporary, intermit-
tent appointment to perform decennial
census duties.

89

§831.201

(2) The employee receives a career or
career-conditional appointment under
part 315 of this chapter;

(3) The employee is granted competi-
tive status under legislation, Executive
order, or civil service rules and regula-
tions, while he or she is serving in a po-
sition in the competitive service; or

(4) The employee is granted merit
status under 35 CFR chapter I, sub-
chapter E;

(5) The appointment meets the defi-
nition of a provisional appointment
contained in §§316.401 and 316.403 of this
chapter;

(6) The employee receives an interim
appointment under §772.102 of this
chapter and was covered by CSRS at
the time of the separation for which in-
terim relief is required.

(c) Members of the following boards
and commissions of the government of
the District of Columbia appointed on
or after August 13, 1960, are excluded
from subchapter III of chapter 83 of
title 5, United States Code, except that
this exclusion does not operate in the
case of a member serving on August 13,
1960, who is reappointed on expiration
of term without a break in service or
after a separation from service of 3
days or less:

Board of Accountancy.

Board of Examiners and Registrars of Archi-
tects.

Board of Barber Examiners.

Boxing Commission.

Board of Cosmetology.

Board of Dental Examiners.

Electrical Board.

Commission on Licensure to Practice the
Healing Arts.

Board of Examiners in the Basic Sciences.

Board of Examiners in Medicine and Osteop-
athy.

Motion Picture Operators’ Board.

Nurses’ Examining Board.

Board of Optometry.

Board of Pharmacy.

Plumbing Board.

Board of Podiatry Examiners.

Board of Registration for Professional Engi-
neers.

Real Estate Commission.

Refrigeration and Air Conditioning Board.

Steam and Other Operating Engineers’
Board.

Undertakers’ Committee.

Board of Examiners of Veterinarian Medi-
cine.

(d) The following groups of employ-
ees of the government of the District of
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Columbia, appointed on or after Octo-
ber 1, 1965, are excluded from sub-
chapter IITI of chapter 83 of title 5,
United States Code:

(1) Employees serving under appoint-
ments limited to one year or less, ex-
cept temporary teachers of the District
of Columbia public school system.

(2) Intermittent employees—non-full-
time employees without a prearranged
regular tour of duty.

(3) Employees whose pay on an an-
nual basis is $12.00 per year or less.

(4) Patient or inmate employees in
District Government hospitals, homes
or penal institutions.

(5) Employees paid on a contract or
fee basis.

(6) Employees paid on a piecework
basis, except those whose work sched-
ule provides for regular or full-time
service.

(7) Employees serving under tem-
porary appointments pending estab-
lishment of registers, or pending final
determination of eligibility for perma-
nent appointment.

(e) Paragraph (d) of this section does
not deny retirement coverage when (1)
employment in an excluded category
follows employment subject to sub-
chapter III of chapter 83 of title 5,
United States Code, without a break in
service or after a separation from serv-
ice of 3 days or less, or (2) the employee
is granted competitive status under
legislation, Executive order, or the
Civil Service rules and regulations,
while he is serving in a position in the
competitive service.

(f) Also excluded are any temporary
employees, appointed for one year or
less, by the government of the District
of Columbia under any program or
project established pursuant to the
Economic Opportunity Act of 1964 (42
U.S.C. 2701 et seq.), and summer train-
ees employed by the Government of the
District of Columbia in furtherance of
the President’s Youth Opportunity
Campaign.

(g) Individuals first employed by the
government of the District of Columbia
on or after October 1, 1987, in a position
subject to subchapter III of chapter 83
of title 5, United States Code, are ex-
cluded from such subchapter, except:

(1) Employees of St. Elizabeths Hos-
pital who were covered under sub-
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chapter IIT of chapter 83 of title 5,
United States Code, before October 1,
1987, appointed by the District of Co-
lumbia government on October 1, 1987,
as provided in section 6 of Pub. L. 98-
621, and deemed employed by the Dis-
trict of Columbia government before
October 1, 1987, under section 109 of
Pub. L. 100-238;

(2) Effective on and after October 1,
1997, the effective date of section 11246
of Pub. L. 105-33, 111 stat. 251, non-
judicial employees of the District of
Columbia Courts employed in a posi-
tion which is not excluded from CSRS
under the provisions of this section;

(3) Effective on and after April 1,
1999, the effective date of section 7(e) of
Pub. L. 105-274, 112 Stat. 2419, employ-
ees of the Public Defender Service of
the District of Columbia employed in a
position which is not excluded from
CSRS under the provisions of this sec-
tion;

(4) The District of Columbia Depart-
ment of Corrections Trustee, author-
ized by section 11202 of Pub. L. 105-33,
111 Stat. 251, and an employee of the
Trustee if the Trustee or employee is a
former Federal employee appointed
with a break in service of 3 days or
less, and in the case of an employee of
the Trustee is employed in a position
which is not excluded from CSRS under
the provisions of this section;

(5) The District of Columbia Pretrial
Services, Parole, Adult Probation and
Offender Supervision Trustee, author-
ized by section 11232 of Pub. L. 105-33,
111 Stat. 251, as amended by section
7(b) of Pub. L. 105-274, 112 Stat. 2419,
and an employee of the Trustee, if the
Trustee or employee is a former Fed-
eral employee appointed with a break
in service of 3 days or less, and, in the
case of an employee of the Trustee, is
employed in a position which is not ex-
cluded from CSRS under the provisions
of this section, and;

(6) Subject to an election under
§831.204, employees of the District of
Columbia Financial Responsibility and
Management Assistance Authority.

(h) Employees who have elected cov-
erage under another retirement system
in accordance with part 847 of this
chapter are excluded from subchapter
IIT of chapter 83 of title 5, United
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States Code, during that and all subse-
quent periods of service (including
service as a reemployed annuitant).

(i)(1) A former employee of the Dis-
trict of Columbia who is appointed in a
Federal position by the Department of
Justice, or by the Court Services and
Offender Supervision Agency estab-
lished by section 11233(a) of Pub. L. 105—
33, 111 Stat. 2561, as amended by section
7(c) of Pub. L. 105-274, 112 Stat. 2419, is
excluded from CSRS beginning on the
date of the Federal appointment, if the
employee elects to continue coverage
under a retirement system for employ-
ees of the District of Columbia under
section 3 of Pub. L. 105-274, 112 Stat.
2419, and if the following conditions are
met:

(i) The employee is hired by the De-
partment of Justice or by the Court
Services and Offender Supervision
Agency during the period beginning
August 5, 1997, and ending 1 year after
the date on which the Lorton Correc-
tional Complex is closed, or 1 year
after the date on which the Court Serv-
ices and Offender Supervision Agency
assumes its duties, whichever is later;
and

(ii) The employee elects to continue
coverage under a retirement system for
employees of the District of Columbia
no later than June 1, 1999 or 60 days
after the date of the Federal appoint-
ment, whichever is later.

(2) An individual’s election to con-
tinue coverage under a retirement sys-
tem for employees of the District of
Columbia remains in effect until the
individual separates from service with
the Department of Justice or the Court
Services and Offender Supervision
Agency.

[33 FR 12498, Sept. 4, 1968, as amended at 45
FR 24856, Apr. 11, 1980; 45 FR 46782, July 11,
1980; 47 FR 2285, Jan. 15, 1982; 48 FR 38784,
Aug. 26, 1983; 51 FR 23037, June 25, 1986; 52 FR
38220, Oct. 15, 1987; 53 FR 42936, Oct. 25, 1988;
56 FR 4930, Feb. 7, 1991; 56 FR 10142, Mar. 11,
1991; 57 FR 3713, Jan. 31, 1992; 61 FR 41720,
Aug. 9, 1996; 62 FR 50996, Sept. 30, 1997; 63 FR
9402, Feb. 25, 1998; 64 FR 15288, Mar. 31, 1999]

§831.202 Continuation of coverage for
food service employees of the House
of Representatives.

(a) Congressional employees who pro-
vide food service operations for the
House of Representatives can elect to

91

§831.202

continue their retirement coverage
under subchapter III of chapter 83 of
title 5, United States Code, when such
food service operations are transferred
to a private contractor. These regula-
tions also apply to any successor con-
tractors.

(b) Eligibility requirements. To be eligi-
ble for continuation of retirement cov-
erage, an employee must:

(1) Be a Congressional employee (as
defined in section 2107 of title 5, United
States Code), other than an employee
of the Architect of the Capitol, engaged
in providing food service operations for
the House of Representatives under the
administrative control of the Architect
of the Capitol;

(2) Be subject to subchapter III of
chapter 83 of title 5, United States
Code;

(3) Elect to remain covered under
civil service retirement provisions no
later than the day before the date on
which the food service operations
transfer from the House of Representa-
tives to a private contractor; and

(4) Become employed to provide food
services under contract without a
break in service. A ‘‘break in service”’
means a separation from employment
of at least three calendar days.

(c) Employee deductions. An employee
who elects to continue coverage under
title 5 retirement provisions is deemed
to consent to deductions from his or
her basic pay for the Civil Service Re-
tirement and Disability Fund in the
amount determined in accordance with
5 U.S.C. 8334(k). The employer pro-
viding the food services under contract
must, in accordance with procedures
established by OPM, pay into the Civil
Service Retirement and Disability
Fund the amounts deducted from an
employee’s pay.

(d) Employer contributions. The em-
ployer providing food services under
contract must, in accordance with pro-
cedures established by OPM, pay into
the Civil Service Retirement and Dis-
ability Fund amounts equal to any
agency contributions that would be re-
quired if the individual were a Congres-
sional employee covered by the Civil
Service Retirement System.

[62 FR 5069, Feb. 19, 1987, and 53 FR 10055,

Mar. 29, 1988. Redesignated at 53 FR 10055,
Mar. 29, 1988]
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§831.203 Continuation of coverage for
employees of the Metropolitan
Washington Airports Authority.

(a) Permanent Federal Aviation Ad-
ministration employees assigned to
Washington National Airport or Dulles
International Airport who elect to
transfer to the Metropolitan Wash-
ington Airports Authority, retain their
retirement coverage under subchapter
IIT of chapter 83 of title 5, United
States Code.

(b) Eligibility requirements. To be eligi-
ble for continuation of retirement cov-
erage, an employee must (1) be a per-
manent Federal Aviation Administra-
tion employee assigned to the Metro-
politan Washington Airports who
elects to transfer to the Airports Au-
thority; (2) be subject to subchapter III
chapter 83 of title 5 United States Code
on the day before the date the lease
takes effect; and (3) become contin-
ually employed by the Airports Au-
thority without a break in service. A
“‘break in service’’ means a separation
from employment of at least 3 calendar
days.

(c) Employee deductions. Employees of
the Airports Authority who have con-
tinuing coverage under title 5 retire-
ment provisions are deemed to consent
to deductions from their basic pay for
the Civil Service Retirement and Dis-
ability Fund. The amounts deducted
will be the same as if the employees
were still employed by the Federal
Government. The Airports Authority
must, in accordance with procedures
established by OPM, pay into the Civil
Service Retirement and Disability
Fund the amounts deducted from an
employee’s pay.

(d) Employer contributions. The Air-
ports Authority must, in accordance
with procedures established by OPM,
pay into the Civil Service Retirement
and Disability Fund amounts equal to
any agency contributions that would
be required for employees covered by
the Civil Service Retirement System.

(e) Sick leave. An employee who re-
tires, or dies leaving a survivor enti-
tled to an annuity, from the Airports
Authority within the 5 year period be-
ginning on the date the lease takes ef-
fect will be permitted to credit unused
sick leave in his or her annuity com-
putation. After the 5 year period, use of
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unused sick leave in the annuity com-
putation will be permitted if the em-
ployee is under a formal leave system
as defined in §831.302.

[62 FR 19125, May 21, 1987, and 53 FR 10055,
Mar. 29, 1988. Redesignated at 53 FR 10055,
Mar. 29, 1988]

§831.204 Elections of retirement cov-
erage under the District of Colum-
bia Financial Responsibility and
Management Assistance Act of 1995.

(a) Who may elect—(1) General rule.
Any individual appointed by the Dis-
trict of Columbia Financial Responsi-
bility and Management Assistance Au-
thority (the Authority) in a position
not excluded from CSRS coverage
under §831.201 may elect to be deemed
a Federal employee for CSRS purposes
unless the employee has elected to par-
ticipate in a retirement, health or life
insurance program offered by the Dis-
trict of Columbia.

(2) Ezxception. A former Federal em-
ployee being appointed by the Author-
ity on or after October 26, 1996, no more
than 3 days (not counting District of
Columbia holidays) after separation
from Federal employment cannot elect
to be deemed a Federal employee for
CSRS purposes unless the election was
made before separation from Federal
employment.

(b) Opportunity to elect FERS. An indi-
vidual who elects CSRS under para-
graph (a) of this section after a break
of more than 3 days between Federal
service and employment with the Au-
thority may elect FERS in accordance
with 5 CFR 846.201(b)(ii).

(c) Procedure for making an election.
The Authority or the agency providing
administrative support services to the
Authority (Administrative Support
Agency) must establish a procedure for
notifying employees of their election
rights and for accepting elections.

(d) Time limit for making an election.
(1) An election under paragraph (a)(1)
of this section must be made within 30
days after the employee receives the
notice under paragraph (c) of this sec-
tion.

(2) The Authority or its Administra-
tive Support Agency will waive the
time limit under paragraph (d)(1) of
this section upon a showing that—
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(i) The employee was not advised of
the time limit and was not otherwise
aware of it; or

(i1) Circumstances beyond the control
of the employee prevented him or her
from making a timely election and the
employee thereafter acted with due
diligence in making the election.

(e) Effect of an election. (1) An election
under paragraph (a) of this section is
effective on the commencing date of
the employee’s service with the Au-
thority.

(2) An individual who makes an elec-
tion under paragraph (a) of this section
is ineligible, during the period of em-
ployment covered by that election, to
participate in any retirement system
for employees of the government of the
District of Columbia.

(f) Irrevocability. An election under
paragraph (a) of this section becomes
irrevocable when received by the Au-
thority or its Administrative Support
Agency.

(g) Employee deductions. The Author-
ity or its Administrative Support
Agency must withhold, from the pay of
an employee of the District of Colum-
bia Financial Responsibility and As-
sistance Authority who has elected to
be deemed a Federal employee for
CSRS purposes, an amount equal to the
percentage withheld from Federal em-
ployees’ pay for periods of service cov-
ered by CSRS and, in accordance with
procedures established by OPM, pay
into the Civil Service Retirement and
Disability Fund the amounts deducted
from an employee’s pay.

(h) Employer contributions. The Dis-
trict of Columbia Financial Responsi-
bility and Assistance Authority must,
in accordance with procedures estab-
lished by OPM, pay into the Civil Serv-
ice Retirement and Disability Fund
amounts equal to any agency contribu-
tions required under CSRS.

[61 FR 58458, Nov. 15, 1996]

§831.205 CSRS coverage determina-
tions to be approved by OPM.

If an agency determines that an em-
ployee is CSRS-covered, the agency
must submit its determination to OPM
for written approval. This requirement
does not apply if the employee has been
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employed in Federal service with CSRS
coverage within the preceding 365 days.

[66 FR 15608, Mar. 19, 2001]

§831.206 Continuation of coverage for
former Federal employees of the Ci-
vilian Marksmanship Program.

(a) A Federal employee who—

(1) Was covered under CSRS;

(2) Was employed by the Department
of Defense to support the Civilian
Marksmanship Program as of the day
before the date of the transfer of the
Program to the Corporation for the
Promotion of Rifle Practice and Fire-
arms Safety; and

(3) Was offered and accepted employ-
ment by the Corporation as part of the
transition described in section 1612(d)
of Public Law 104-106, 110 Stat. 517—re-
mains covered by CSRS during contin-
uous employment with the Corporation
unless the individual files an election
under paragraph (c) of this section.
Such a covered individual is treated as
if he or she were a Federal employee
for purposes of this part, and of any
other part within this title relating to
CSRS. The individual is entitled to the
benefits of, and is subject to all condi-
tions under, CSRS on the same basis as
if the individual were an employee of
the Federal Government.

(b) Cessation of employment with the
Corporation for any period terminates
eligibility for coverage under CSRS
during any subsequent employment by
the Corporation.

(¢c) An individual described by para-
graph (a) of this section may at any
time file an election to terminate con-
tinued coverage under the Federal ben-
efits described in §1622(a) of Public
Law 104-106, 110 Stat. 521. Such an elec-
tion must be in writing and filed with
the Corporation. It takes effect imme-
diately when received by the Corpora-
tion. The election applies to all Fed-
eral benefits described by §1622(a) of
Public Law 104-106, 110 Stat. 521, and is
irrevocable. Upon receipt of an elec-
tion, the Corporation must transmit
the election to OPM with the individ-
ual’s retirement records.

(d) The Corporation must withhold
from the pay of an individual described
by paragraph (a) of this section an
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amount equal to the percentage with-
held from the pay of a Federal em-
ployee for periods of service covered by
CSRS and, in accordance with proce-
dures established by OPM, pay into the
Civil Service Retirement and Dis-
ability Fund the amounts deducted
from the individual’s pay.

(e) The Corporation must, in accord-
ance with procedures established by
OPM, pay into the Civil Service Retire-
ment and Disability Fund amounts
equal to any agency contributions re-
quired under CSRS.

[74 FR 66565, Dec. 16, 2009]

Subpart C—Credit for Service

§831.301 Military service.

(a) Service of an individual who first
became an employee or Member under the
civil service retirement system before Octo-
ber 1, 1982. A period of honorable active
service after December 31, 1956, in the
Army, Navy, Marine Corps, Air Force,
or Coast Guard of the United States,
or, after June 30, 1960, in the Regular
Corps or Reserve Corps of the Public
Health Service, or, after June 30, 1961,
as a commissioned officer of the Na-
tional Oceanic and Atmospheric Ad-
ministration (formerly Coast and Geo-
detic Survey and Environmental
Science Services Administration), per-
formed before the date of separation on
which civil service annuity entitle-
ment is based shall be included in the
computation of the annuity provided—

(1) The employee or Member has
completed 5 years’ (18 months’ for sur-
vivors of employees or Members who
die in service) civilian service;

(2) The employee or Member is not
receiving military retired pay awarded
for reasons other than (i) service-con-
nected disability incurred in combat
with an enemy of the United States,
(ii) service-connected disability caused
by an instrumentality of war and in-
curred in line of duty during a period of
war (as that term is used in chapter 11
of title 38, United States Code), or (iii)
under chapter 67 of title 10, United
States Code; and

(3)(1) The employee, Member, or sur-
vivor is not entitled, or upon applica-
tion would not be entitled, to monthly
old-age or survivors benefits under §202
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of the Social Security Act (41 U.S.C.
402) based on the individual’s wages or
self-employment income, or

(ii) For an employee, Member, or sur-
vivor who is entitled, or upon applica-
tion would be entitled, to monthly old-
age or survivors benefits under section
202 of the Social Security Act (41
U.S.C. 402) based on the individual’s
wages or self-employment income, the
employee, Member, or survivor has
completed a deposit in accordance with
subpart U of this part, or the annuity
has been reduced under §831.303(d), for
each full period of such military serv-
ice performed after December 1956. If a
deposit has not been completed or the
annuity has not been reduced under
§831.303(d), periods of military service
performed after December 31, 1956
(other than periods of military service
covered by military leave with pay
from a civilian position), are excluded
from credit from and after the first day
of the month in which the individual
(or survivor) becomes entitled, or upon
proper application would be entitled, to
Social Security benefits under section
202. Military service performed prior to
January 1957 is included in the com-
putation of the annuity regardless of
whether a deposit is made for service
after December 31, 1956.

(ii) For an employee, Member, or sur-
vivor who is entitled, or upon applica-
tion would be entitled, to monthly old-
age or survivors benefits under §202 of
the Social Security Act (41 U.S.C. 402)
based on the individual’s wages or self-
employment income, the employee,
Member, or survivor has completed a
deposit in accordance with subpart U of
this part, for each full period of such
military service performed after De-
cember 1956.

If a deposit has not been completed, pe-
riods of military service performed
after December 31, 1956 (other than pe-
riods of military service covered by
military leave with pay from a civilian
position), are excluded from credit
from and after the first day of the
month in which the individual (or sur-
vivor) becomes entitled, or upon proper
application would be entitled, to Social
Security benefits under §202. Military
service performed prior to January 1957
is included in the computation of the
annuity regardless of whether a deposit
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is made for service after December 31,
1956.

(b) Service of an individual who first
becomes an employee or Member under the
civil service retirement system on or after
October 1, 1982. A period of honorable
active service after December 31, 1956,
in the Army, Navy, Marine Corps, Air
Force, or Coast Guard of the United
States, or, after June 30, 1960, in the
Regular Corps or Reserve Corps of the
Public Health Service, or, after June
30, 1961, as a commissioned officer of
the National Oceanic and Atmospheric
Administration (formerly Coast and
Geodetic Survey and Environmental
Science Services Administration), per-
formed before the date of separation on
which civil service annuity entitle-
ment is based shall be included in the
computation of the annuity provided—

(1) The employee or Member has
completed 5 years’ (18 months’ for sur-
vivors of employees or Members who
die in service) civilian service;

(2) The employee or Member is not
receiving military retired pay awarded
for reasons other than (i) service-con-
nected disability incurred in combat
with an enemy of the United States,
(ii) service-connected disability caused
by an instrumentality of war and in-
curred in line of duty during a period of
war (as that term is used in chapter 11
of title 38, United States Code), or (iii)
under chapter 67 of title 10, United
States Code; and

(3) The employee, Member, or sur-
vivor has completed a deposit in an
amount equal to 7 percent of his or her
basic pay under section 204 of title 37,
United States Code, (plus interest, if
any) or the annuity has been reduced
under §831.303(d), for each full period of
such military service performed after
December 1956. Military service per-
formed prior to January 1957 is in-
cluded in the computation of the annu-
ity regardless of whether a deposit is
made for service after December 31.
1956.

(c) Military retirees and recipients of
Veterans Administration benefits. An em-
ployee or Member applying for annu-
ity, who otherwise meets all conditions
for receiving credit for military serv-
ice, but who is in receipt of retired or
retainer pay which bars credit for mili-
tary service, may elect to waive the re-
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tired or retainer pay and have the mili-
tary service added to civilian service
for annuity computation purposes. An
applicant for disability retirement,
who is receiving a Veterans Adminis-
tration pension or compensation in lieu
of military retired or retainer pay,
may elect to waive the retired or re-
tainer pay and renounce the Veterans
Administration pension or compensa-
tion and have the military service
added to civilian service for annuity
computation purposes.

(d) Widow(er)s and former spouses enti-
tled to annuity based on the service of em-
ployees or Members who die in service—(1)
Military service is included unless the
widow(er) or former spouse elects other-
wise. Effective April 25, 1987, unless a
widow(er) or former spouse of an em-
ployee or Member who dies—on or after
that date—before being separated from
service files a written election to the
contrary, his or her annuity will in-
clude credit for periods of military
service (subject to the provisions of
paragraphs (a) and (b) of this section)
that would ordinarily be excluded from
the computation of the employee’s or
Member’s annuity under 5 TU.S.C.
8332(¢)(2).

(2) Reduction by the amount of survivor
benefits payable based on the military
service. (i) In paragraph (d)(2)(ii) of this
section, ‘‘survivor benefits under a re-
tirement system for members of the
uniformed services’” means survivor
benefits before any offsets for benefits
payable from another Federal benefit
system except for those payable under
title II of the Social Security Act. The
amount of the survivor benefit to be
deducted will be the amount payable to
the current or former spouse and at-
tributable to the decedent’s retired or
retainer pay for the period of military
service to be included in the CSRS sur-
vivor annuity. However, the survivor
benefit will never be reduced below the
amount payable based on the civilian
service alone.

(ii) OPM will obtain information on
the amount of any monthly survivor
benefits payable to each applicant for
CSRS current or former spouse annu-
ity. OPM will reduce the CSRS sur-
vivor annuity by the monthly military
survivor benefit on its commencing
date. OPM will not make a subsequent
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adjustment unless it is necessary to in-
crease or decrease the CSRS survivor
benefit because of a change in the
amount of military survivor benefits
attributable to the period of service or
a change in the period of military serv-
ice to be included in the CSRS annuity
when the survivor annuitant becomes
eligible for benefits under title II of the
Social Security Act.

(3) Widow(er)s or former spouses of em-
ployees or Members who die on or after
April 25, 1987—election not to be included.
OPM will accept a written election
from a widow(er) or former spouse who
does not wish to be covered by
§831.301(d) provided it is postmarked
within the period ending 30 calendar
days after the date of the first regular
monthly annuity payment.

(4) Widow(er)s or former spouses of em-
ployees or Members who die before April
25, 1987—application to OPM for credit.
Widow(er)s or former spouses of em-
ployees or Members who died before
April 25, 1987, must apply to OPM in
writing to have credit for military
service included in the survivor annu-
ity computation. If the survivor annu-
ity is increased by including credit for
the military service, the increase will
be effective on the first of the month
following the 60th calendar day after
the date the written application for in-
clusion of the military service is re-
ceived in OPM.

[48 FR 38784, Aug. 26, 1983, as amended at 51
FR 31931, Sept. 8, 1986; 52 FR 10026, Mar. 30,
1987; 53 FR 6555, Mar. 2, 1988, 66 FR 15608,
Mar. 19, 2001]
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(a) For annuity computation pur-
poses, the service of an employee who
retires on immediate annuity or dies
leaving a survivor entitled to annuity
is increased by the days of unused sick
leave to his credit under a formal leave
system.

(b) An immediate annuity is one
which begins to accrue not later than 1
month after the employee is separated.

(c) A formal leave system is one
which is provided by law or regulation
or operates under written rules speci-
fying a group or class of employees to
which it applies and the rate at which
sick leave is earned.

Unused sick leave.
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(d) In general, 8 hours of unused sick
leave increases total services by 1 day.
In cases where more or less than 8
hours of sick leave would be charged
for a day’s absence, total service is in-
creased by the number of days in the
period between the date of separation
and the date that the unused sick leave
would have expired had the employee
used it (except that holidays falling
within the period are treated as work
days, and no additional leave credit is
earned for that period).

(e) If an employee’s tour of duty
changes from part time to full time or
full time to part time within 180 days
before retirement, the credit for un-
used sick leave is computed as though
no change had occurred.

[34 FR 17617, Oct. 31, 1969]

§831.303 Civilian service.

(a) Periods of civilian service performed
before October 1, 1982, for which retire-
ment deductions have not been taken. Pe-
riods of creditable civilian service per-
formed by an employee or Member
after July 31, 1920, but before October 1,
1982, for which retirement deductions
have not been taken shall be included
in determining length of service to
compute annuity under subchapter IIT
of chapter 83 of title 5, United States
Code; however, if the employee, Mem-
ber, or survivor does not elect either to
complete the deposit describes by sec-
tion 8334(c) of title 5, United States
Code, or to eliminate the service from
annuity computation, his or her annu-
ity is reduced by 10 percent of the
amount which should have been depos-
ited (plus interest) for the period of
noncontributory service.

(b) Periods of service for which re-
funded deductions have not been redepos-
ited, and periods of civilian service per-
formed on or after October 1, 1982, for
which retirement deductions have not
been taken. Except as provided in para-
graph (c) of this section, a period of
service for which refunded deductions
have not been redeposited, and a period
of creditable civilian service performed
by an employee or Member on or after
October 1, 1982, for which retirement
deductions have not been taken, shall
be included in determining length of
service to compute the annuity under
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subchapter III of chapter 83 of title 5,
United States Code, only if—

(1) The employee or Member subse-
quently becomes eligible for an annu-
ity payable under subchapter III of
chapter 83 of title 5, United States
Code; and

(2) The employee, Member, or sur-
vivor makes a deposit (or redeposit) for
the full period of service. If more than
one distinct period of service is covered
by a single refund, the periods of serv-
ice covered by that refund are consid-
ered to be single full periods of service.
However, in all other instances, a dis-
tinct period of nondeduction civilian
service (i.e., a period of nondeduction
service that is not interrupted by a
break in service of more than three
days) and a distinct period of redeposit
civilian service (i.e., a period of rede-
posit service that is not interrupted by
a break in service of more than three
days) are considered as separate full
periods of service, even when they are
immediately consecutive. A period of
nondeduction service which begins be-
fore October 1, 1982, and ends on or
after that date is also considered two
full periods of service: one ending on
September 30, 1982, and the other be-
ginning on October 1, 1982.

(c)(1)(i) An employee or Member
whose retirement is based on a separa-
tion before October 28, 2009, and who
has not completed payment of a rede-
posit for refunded deductions based on
a period of service that ended before
October 1, 1990, will receive credit for
that service in computing the nondis-
ability annuity for which the indi-
vidual is eligible under subchapter IIT
of chapter 83 of title 5, United States
Code, provided the nondisability annu-
ity commences after December 1, 1990;
and

(ii) An employee or Member whose
retirement is based on a separation on
or after October 28, 2009, and who has
not completed payment of a redeposit
for refunded deductions based on a pe-
riod of service that ended before March
1, 1991, will receive credit for that serv-
ice in computing the nondisability an-
nuity for which the individual is eligi-
ble under subchapter III of chapter 83
of title 5, United States Code.

(2) The beginning monthly rate of an-
nuity payable to a retiree whose annu-
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ity includes service credited in accord-
ance with paragraph (c)(1) of this sec-
tion will be reduced by an amount
equal to the redeposit owed, or unpaid
balance thereof, divided by the present
value factor for the retiree’s attained
age (in full years) at the time of retire-
ment. The reduced monthly rate will
then be rounded down to the next lower
dollar amount and becomes the rate of
annuity payable.

(3) For the purpose of paragraph
(b)(2) of this section, the terms
“present value factor’” and ‘‘time of re-
tirement’ have the same meaning as in
§831.2202.

(A)Q) Civilian and military service of an
individual affected by an erroneous retire-
ment coverage determination. An em-
ployee or survivor who owed a deposit
under section 8411(c)(1)(B) or 8411(f) of
title 5, United States Code (FERS
rules) for:

(1) Civilian service that was not sub-
ject to retirement deductions, or

(ii) Military service performed after
December 31, 1956, will receive credit
for the service without payment of the
deposit if, because of an erroneous re-
tirement coverage determination, the
service is subsequently credited under
chapter 83 of title 5, United States
Code (CSRS rules).

(2)(1) The beginning monthly rate of
annuity payable to a retiree whose an-
nuity includes service credited under
paragraph (d)(1) of this section and
service creditable under CSRS rules
that would not be creditable under
FERS rules is reduced by an amount
equal to the CSRS deposit owed, or un-
paid balance thereof, divided by the
present value factor for the retiree’s
age (in full years) at the time of retire-
ment. The result is rounded to the next
highest dollar amount, and is the
monthly actuarial reduction amount.

(ii)(A) The beginning monthly rate of
annuity payable to a survivor whose
annuity includes service credited under
paragraph (d)(1) of this section is re-
duced by an amount equal to the CSRS
deposit owed, or unpaid balance there-
of, divided by the present value factor
for the survivor’s age (in full years) at
the time of death. The result is round-
ed to the next highest dollar amount,
and is the monthly actuarial reduction
amount.
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(B) The survivor annuity is not re-
duced if the employee annuity was re-
duced under paragraph (d)(2)(i) of this
section.

(3) For the purpose of paragraph
(d)(2) of this section, the terms
“present value factor’ and ‘‘time of re-
tirement’’ have the same meaning as in
§831.2202 of this chapter.

[48 FR 38785, Aug. 26, 1983, as amended at 56
FR 6550, Feb. 19, 1991; 66 FR 15608, Mar. 19,
2001; 79 FR 46618, Aug. 8, 2014]

§831.304 Service with the Cadet Nurse
Corps during World War II.

(a) Definitions and special usages. In
this section—

(1) Basic pay is computed at the rate
of $15 per month for the first 9 months
of study; $20 per month for the 10th
through the 21st month of study; and
$30 per month for any month in excess
of 21.

(2) Cadet Nurse Corps service means
any student or graduate nurse training,
in a non-Federal institution, as a par-
ticipant in a plan approved under sec-
tion 2 of the Act of June 15, 1943 (57
Stat. 1563).

(3) CSRS means the Civil Service Re-
tirement System.

(b) Conditions for creditability. As pro-
vided by Pub. L. 99-638, an individual
who performed service with the Cadet
Nurse Corps is entitled to credit under
CSRS if—

(1) The service as a participant in the
Corps totaled 2 years or more;

(2) The individual submits an appli-
cation for service credit to OPM no
later than January 10, 1988;

(3) The individual is employed by the
Federal Government in a position sub-
ject to CSRS at the time he or she ap-
plies to OPM for service credit; and

(4) The individual makes a deposit for
the service before separating from the
Federal Government for retirement
purposes. Contrary to the policy
““deeming’’ the deposit to be made for
alternative annuity computation pur-
poses, these deposits must be phys-
ically in the possession of the individ-
ual’s employing agency before his or
her separation for retirement purposes.

(c) Processing the application for serv-
ice credit. Upon receiving an application
requesting credit for service with the
Cadet Nurse Corps, OPM will determine
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whether all conditions for creditability
have been met, compute the deposit
(including any interest) as specified by
sections 8334(e) (2) and (3) of title 5,
United States Code, based upon the ap-
propriate percentage of basic pay that
would have been deducted from the in-
dividual’s pay at the time the service
was performed, and advise the agency
and the employee of the total amount
of the deposit due.

(d) Agency collection and submission of
deposit. (1) The individual’s employing
agency must establish a deposit ac-
count showing the total amount due
and a payment schedule (unless deposit
is made in one lump sum), and record
the date and amount of each payment.

(2) 1f the individual cannot make pay-
ment in one lump sum, the employing
agency must accept installment pay-
ments (by allotments or otherwise).
However, the employing agency is not
required to accept individual checks in
amounts less than $50.

(3) If the employee dies before com-
pleting the deposit, the surviving
spouse may elect to complete the pay-
ment to the employing agency in one
lump sum; however, the surviving
spouse will not be able to initiate an
application for such service credit.

(4) Payments received by the employ-
ing agency must be remitted to OPM
immediately for deposit to the Civil
Service Retirement and Disability
Fund.

(6) Once the employee’s deposit has
been paid in full or closed out, the em-
ploying agency must submit the docu-
mentation pertaining to the deposit to
OPM in accordance with published in-
structions.

[562 FR 43047, Nov. 9, 1987]

§831.305 Service with a non-
appropriated fund instrumentality
after June 18, 1952, but before Jan-
uary 1, 1966.

(a) Definitions and special usages. In
this section—

(1) Service in a nonappropriated fund
instrumentality is any service performed
by an employee that involved con-
ducting arts and crafts, drama, music,
library, service (i.e., recreation) club,
youth activities, sports or recreation
programs (including any outdoor recre-
ation programs) for personnel of the
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armed forces. Service is not creditable
if it was performed in programs other
than those specifically named in this
subsection.

(2) Certification by the head of a non-
appropriated fund instrumentality can
also be certification by the National
Personnel Records Center or by an offi-
cial of another Federal agency having
possession of records that will verify
an individual’s service.

(3) CSRS means the Civil Service Re-
tirement System.

(b) Conditions for creditability. Pursu-
ant to Pub. L. 99-638 and provided the
same period of service has not been
used to obtain annuity payable from a
nonappropriated fund retirement plan,
an individual who performed service in
a nonappropriated fund instrumen-
tality is entitled to credit under CSRS
if—

(1) The service was performed after
June 18, 1952, but before January 1,
1966; and

(2) The individual was employed in a
position subject to CSRS on November
9, 1986.

(c) Deposit for service is not necessary.
It is not necessary for an individual to
make a deposit for service performed
with a nonappropriated fund instru-
mentality to receive credit for such
service. However, if the individual does
not elect to make a deposit, his or her
annuity is reduced by 10 percent of the
amount that should have been depos-
ited for the period of service (including
any interest) as specified by sections
8334(e) (2) and (3) of title 5, United
States Code. When an employee elects
an alternative annuity and also elects
to make the deposit, OPM will deem
the deposit to be made for purposes of
computing the alternative annuity.

(d) Crediting other service in a non-
appropriated fund instrumentality. Serv-
ice not creditable under this section
may become creditable for retirement
eligibility purposes under the provi-
sions outlined in 5 CFR part 847, sub-
part H.

[62 FR 43048, Nov. 9, 1987, as amended at 68

FR 2178, Jan. 16, 2003]

§831.306 Service as a National Guard
technician before January 1, 1969.

(a) Definitions. In this section—@1)
Service as a National Guard technician is
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service performed under section 709 of
title 32, United States Code (or under a
prior corresponding provision of law)
before January 1, 1969.

(2) CSRS means the Civil Service Re-
tirement System.

(b) Conditions for crediting service to
CSRS employees after November 5, 1990.
An employee subject to CSRS retire-
ment deductions whose only service as
a National Guard technician was per-
formed prior to January 1, 1969, is enti-
tled to credit under CSRS if—

(1) The individual submits to OPM an
application for service credit in a form
prescribed by OPM;

(2) The individual is employed by the
Federal Government in a position sub-
ject to CSRS retirement deductions
after November 5, 1990; and

(3) The individual completes the de-
posit for the service through normal
service credit channels before final ad-
judication of his or her application for
retirement or has the deposit deemed
made when he or she elects the alter-
native form of annuity.

(c) Processing the CSRS employee’s ap-
plication for service credit. (1) If an em-
ployee described in paragraph (b) of
this section makes an application for
service credit, OPM will determine
whether all conditions for creditability
have been met, compute the deposit
and send the employee notice of the
payment required and the procedures
for submitting the payments to OPM.

(2) The deposit will be computed
based on—

(i) The appropriate percentage of
basic pay that would have been de-
ducted from the individual’s pay at the
time the service was performed; and

(ii) Interest at the rate of 3 percent
per year computed as specified by sec-
tion 8334(e)(2) of title 5, United States
Code, until the date the deposit is paid.

(d) Conditions for crediting service to
CSRS annuitants and former Federal em-
ployees who separated after December 31,
1968, and before November 6, 1990—(1)
Former Federal employees. Former Fed-
eral employees who were subject to
CSRS retirement deductions and sepa-
rated after December 31, 1968, but be-
fore November 6, 1990, with title to a
deferred annuity, may make a deposit
for pre-1969 National Guard technician
service provided they—
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(i) Submit a written service credit
application for the pre-1969 National
Guard technician service to OPM be-
fore November 6, 1991; and

(ii) Complete a deposit for the addi-
tional service in a lump sum or in in-
stallment payments of $50 or more.
Payments must be completed before
their retirement claim is finally adju-
dicated, unless the deposit is deemed
made when they elect an alternative
form of annuity.

(2) Annuitants and survivors. Individ-
uals who were entitled to receive an
immediate annuity (or survivor annu-
ity benefits) as of November 6, 1990,
may make a deposit for pre-1969 Na-
tional Guard technician service pro-
vided they—

(i) Submit a written application for
service credit to OPM before November
6, 1991; and

(ii) Complete a deposit for the addi-
tional service in a lump sum or in
equal monthly annuity installments to
be completed within 24 months of the
date of the complete written applica-
tion.

(3) To determine the commencing
date of the deposit installment pay-
ment period for annuitants and sur-
vivors, the ‘‘date of application” will
be considered to be the first day of the
second month beginning after OPM re-
ceives a complete written application
from the individual.

(4) To be a complete application, the
individual’s written request for pre-1969
National Guard technician service
credit must also include a certification
of the dates of employment and the
rates of pay received by the individual
during the employment period. The in-
dividual may obtain certification of his
or her service from the Adjutant Gen-
eral of the State in which the service
was performed.

(e) Processing annuitants’, Survivors’ or
former employees’ applications for service
credit—(1) OPM determines creditable
service. OPM will determine whether all
conditions for crediting the additional
service have been met, compute the
amount of the deposit, and notify the
individual.

(2) Computing the deposit. The deposit
will be computed based on—

(i) The appropriate percentage of
basic pay that would have been de-
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ducted from the individual’s pay at the
time the service was performed; and

(ii) Interest at the rate of 3 percent
per year as specified by section
8334(e)(2) of title b, United States Code,
to—

(A) The midpoint of the 24-month in-
stallment period or if paid in a lump
sum, the date payment is made if the
individual is an annuitant or survivor;
or

(B) The date the deposit is paid or
the commencing date of annuity,
whichever comes first, if the individual
is a former employee.

(3) Individuals who are annuitants or
survivors as of November 6, 1990. (i) OPM
will notify annuitants and survivors of
the amount of the deposit and give
them a proposed installment schedule
for paying the deposit from monthly
annuity payments. The proposed in-
stallment payments will consist of
equal monthly payments that will not
exceed a period 24 months from the
date a complete written application is
received by OPM.

(ii) The annuitant or survivor may
allow the installments to be deducted
from his or her annuity as proposed or
make payment in a lump sum within 30
days from the date of the notice.

(iii) Increased annuity payments will
begin to accrue the first day of the
month after OPM receives a complete
written application.

(iv) If an annuitant dies before com-
pleting the deposit installment pay-
ments, the remaining installments will
be deducted as established for the an-
nuitant, from benefits payable to the
survivor annuitant (but not if the only
survivor benefit is payable to a child or
children of the deceased), if any. If no
survivor annuity is payable, OPM may
collect the balance of the deposit from
any lump-sum benefits payable or the
decedent’s estate, if any.

(4) Former employees who separated
after December 31, 1968, but before Novem-
ber 6, 1990. A former employee with
title to a deferred annuity that com-
mences after November 6, 1990, will be
billed for the amount of the deposit due
and informed of the procedures for
sending payments to OPM. If payment
is to be made in installments, each
payment must be at least $50 and the
total deposit due must be completed

100



Office of Personnel Management

before final adjudication of the retire-
ment claim, unless the deposit is
deemed made when he or she elects an
alternative form of annuity.

[66 FR 6554, Feb. 19, 1991, as amended at 56
FR 55595, Oct. 29, 1991; 56 FR 67467, Dec. 31,
1991]

§831.307 Contract service.

Contract service with the United
States will only be included in the
computation of, or used to establish
title to, an annuity under subchapter
IIT of chapter 83 of title 5, United
States Code, if—

(a) The employing agency exercised
an explicit statutory authority to ap-
point an individual into the civil serv-
ice by contract; or

(b) The head of the agency which was
party to the contract, based on a time-
ly-filed application, in accordance with
section 110 of Public Law 100-238, and
the regulations promulgated by OPM
pursuant to that statute, certifies that
the agency intended that an individual
be considered as having been appointed
to a position in which (s)he would have
been subject to subchapter III of chap-
ter 83 of title 5, United States Code,
and deposit has been paid in accord-
ance with OPM’s regulations.

[55 FR 53135, Dec. 27, 1990]

Subpart D—Voluntary
Contributions

SOURCE: 56 FR 43863, Sept. 5, 1991, unless
otherwise noted.

§831.401 Purpose and scope.

This subpart describes the procedures
that employees and Members must fol-
low in making voluntary contributions
under the Civil Service Retirement
System (CSRS). This subpart also de-
scribes the procedures that the Office
of Personnel Management (OPM) will
follow in accepting voluntary contribu-
tions, crediting interest on voluntary
contribution accounts, and paying ben-
efits based on voluntary contributions.

§831.402

In this subpart:

Applicant for retirement means a per-
son who is currently eligible to retire
under CSRS on an immediate or de-

Definitions.

§831.403

ferred annuity, and who has filed an
application to retire, other than an ap-
plication for phased retirement status,
that has not been finally adjudicated.

Balance means the amount of vol-
untary contributions deposited and not
previously withdrawn, plus earned in-
terest on those voluntary contribu-
tions, less any amount paid as addi-
tional annuities (including any amount
paid as survivor annuity) based on the
voluntary contributions.

CSRS means the Civil Service Retire-
ment System as described in sub-
chapter III of chapter 83 of title 5,
United States Code.

Eligible individual means a person eli-
gible to make voluntary contributions
under §831.403.

Full retirement status means the sta-
tus of a phased retiree who has ceased
employment and is entitled, upon ap-
plication, to a composite retirement
annuity.

Phased retiree means a retirement-eli-
gible employee who—

(1) Has entered phased retirement
status under subpart Q of this part; and

(2) Has not entered full retirement
status.

Voluntary contributions means con-
tributions to the Civil Service Retire-
ment and Disability Fund under sec-
tion 8343 of title 5, United States Code.

[56 FR 43863, Sept. 5, 1991, as amended at 79
FR 46618, Aug. 8, 2014]

§831.403 Eligibility to make voluntary
contributions.

(a) Voluntary contributions may be
made only by—

(1) Employees (including phased re-
tirees) or Members currently subject to
CSRS, and

(2) Applicants for retirement, includ-
ing phased retirees who apply for full
retirement status under subpart Q of
this part.

(b) Voluntary contributions may not
be accepted from an employee, Mem-
ber, or applicant for retirement who—

(1) Has not deposited amounts cov-
ering all creditable civilian service per-
formed by him or her; or

(2) Has previously received a refund
of voluntary contributions and who has
not been reemployed subject to CSRS
after a separation of more than 3 cal-
endar days.
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(c) An employee or Member covered
by the Federal Employees Retirement
System (FERS), including an employee
or Member who elected to transfer or
was automatically placed in FERS,
may not open a voluntary contribu-
tions account or make additional con-
tributions to an existing voluntary
contribution account.

[66 FR 43863, Sept. 5, 1991, as amended at 79
FR 46619, Aug. 8, 2014]

§831.404 Procedure for making vol-
untary contributions.

(a) To make voluntary contributions
to the Civil Service Retirement and
Disability Fund, an eligible individual
must first apply on a form prescribed
by OPM. OPM will establish a vol-
untary contribution account for each
eligible individual who elects to make
voluntary contributions and notify the
individual that a voluntary contribu-
tion account has been established. An
eligible individual may not make vol-
untary contributions until notified by
OPM that an account has been so es-
tablished.

(b) After receiving notice from OPM
under paragraph (a) of this section, an
eligible individual may forward vol-
untary contributions to the Office of
Personnel Management, at the address
designated for that purpose. Voluntary
contributions must be in the amount of
$25 or multiples thereof, by money
order, draft, or check payable to OPM.

(c) The total voluntary contributions
made by an employee or Member may
not exceed, as of the date any contribu-
tion is received, 10 percent of the ag-
gregate basic pay received by the eligi-
ble individual.

(1) Employees are responsible for not
exceeding the 10 percent limit.

(2) When the employee retires or
withdraws the voluntary contributions,
OPM will check to determine whether
the 10 percent limit has been exceeded.

(3) If the total of voluntary contribu-
tions received from the employee ex-
ceeds the 10 percent limit, OPM will re-
fund without interest any amount that
exceeds the 10 percent limit.

§831.405 Interest on voluntary con-
tributions.

(a) Interest on voluntary contribu-
tions is computed under §831.105.
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(b) Voluntary contributions begin to
earn interest on the date deposited by
OPM.

(c) Except as provided in paragraph
(d) of this section, voluntary contribu-
tions stop earning interest on the ear-
liest of—

(1) The date when OPM authorizes
payment to the individual of the bal-
ance as a withdrawal (831.406);

(2) The date when the employee or
Member separates or transfers to a po-
sition not subject to CSRS or FERS; or

(3) The date when the employee
transfers to a retirement system other
than CSRS or FERS.

(d) If an employee separates with en-
titlement to a deferred annuity and ei-
ther dies without withdrawing his or
her voluntary contributions or uses his
or her voluntary contributions to pur-
chase additional annuity, voluntary
contributions stop earning interest on
the earlier of—

(1) The date the former employee or
Member dies; or

(2) The commencing date of the
former employee’s or Member’s de-
ferred annuity.

§831.406 Withdrawal of voluntary con-
tributions.

(a) Before receiving additional annu-
ity payments based on the voluntary
contributions, a person who has made
voluntary contributions may withdraw
the balance while still an employee or
Member, or after separation.

(b) A person entitled to payment of
lump-sum benefits under the CSRS
order for precedence set forth in sec-
tion 8342(c) of title 5, United States
Code, is entitled to payment of the bal-
ance, if any, on the death of—

(1) An employee or Member;

(2) A separated employee or Member
who has not retired;

(3) A retiree, unless a survivor ben-
efit is payable based on an election
under §831.407; or

(4) A person receiving a survivor an-
nuity based on voluntary contribu-
tions.

§831.407
ity.

(a) At the time of retirement CSRS
(or under FERS, if transferred from

CSRS), a person may use the balance of

Purchase of additional annu-
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a voluntary contribution account to
purchase one of the following types of
additional annuity:

(1) Annuity without survivor benefit;
or

(2) Reduced annuity payable during
the life of the employee or Member
with one-half of the reduced annuity to
be payable after his or her death to a
person, named at time of retirement,
during the life of the named person.

(b) Any natural person may be des-
ignated as survivor under paragraph
(a)(2) of this section.

(c) If the applicant for retirement
elects an annuity without survivor
benefit, each $100 credited to his or her
voluntary contribution account, in-
cluding interest, purchases an addi-
tional annuity at the rate of $7 per
year, plus 20 cents for each full year, if
any, he or she is over age 55 at date of
retirement.

(d) If the applicant for retirement
elects an annuity with survivor ben-
efit, each $100 credited to his or her
voluntary contribution account, in-
cluding interest, purchases an addi-
tional annuity at the rate of $7 per
year, plus 20 cents for each full year, if
any, he or she is over age 55 at date of
retirement, multiplied by the following
percentage:

(1) Ninety percent of such amount if
the named person is the same age or
older than the applicant for retire-
ment, or is less than 5 years younger
than the applicant for retirement;

(2) Eighty-five percent if the named
person is 5 but less than 10 years
younger;

(3) Eighty percent if the named per-
son is 10 but less than 15 years younger;

(4) Seventy-five percent if the named
person is 15 but less than 20 years
younger;

(5) Seventy percent if the named per-
son is 20 but less than 25 years younger;

(6) Sixty-five percent if the named
person is 25 but less than 30 years
younger; and

(7) Sixty percent if the named person
is 30 or more years younger.

§831.502

Subpart E—Eligibility for
Retirement

§831.501 Time for filing application.

An employee or Member who is eligi-
ble for retirement must file a retire-
ment application with his or her agen-
cy. A former employee or Member who
is eligible for retirement must file a re-
tirement application with OPM. The
application should not be filed more
than 60 days before becoming eligible
for benefits. If the application is for
disability retirement, the applicant
and the employing agency should refer
to subpart L of this part. If the applica-
tion is for phased retirement status,
the employee and the employing agen-
cy should refer to subpart Q of this
part.

[79 FR 46619, Aug. 8, 2014]

§831.502 Automatic
emption.

(a) When an employee meets the re-
quirements for age retirement on any
day within a month, he is subject to
automatic separation at the end of
that month. The department or agency
shall notify the employee of the auto-
matic separation at least 60 days in ad-
vance of the separation. If the depart-
ment or agency fails through error to
give timely notice, the employee may
not be separated without his consent
until the end of the month in which the
notice expires.

(b) The head of the agency, when in
his or her judgment the public interest
S0 requires, may exempt a law enforce-
ment officer, firefighter, nuclear mate-
rials courier, or customs and border
protection officer from automatic sepa-
ration until that employee becomes 60
years of age.

(¢c) The Secretary of Transportation
and the Secretary of Defense, under
such regulations as each may pre-
scribe, may exempt an air traffic con-
troller having exceptional skills and
experience as a controller from auto-
matic separation until that controller
becomes 61 years of age.

(d) When a department or agency
lacks authority and wishes to secure
an exemption from automatic separa-
tion for one of its employees other
than a Presidential appointee, beyond

separation; ex-
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the age(s) provided by statute, i.e., age
60 for a law enforcement officer, fire-
fighter, nuclear materials courier, or
customs and border protection officer,
and age 61 for an air traffic controller,
the department or agency head shall
submit a recommendation to that ef-
fect to OPM.

(1) The recommendation shall con-
tain:

(i) A statement that the employee is
willing to remain in service;

(ii) A statement of facts tending to
establish that his/her retention would
be in the public interest;

(iii) The period for which the exemp-
tion is desired, which period may not
exceed 1 year; and,

(iv) The reasons why the simpler
method of retiring the employee and
immediately reemploying him or her is
not being used.

(2) The recommendation shall be ac-
companied by a medical certificate
showing the physical fitness of the em-
ployee to perform his or her work.

(e) OPM may approve an exemption
only before the automatic separation
date applicable to the employee. For
this reason, the department or agency
shall forward the recommendation to
OPM at least 30 days before this sepa-
ration date.

[76 FR 41997, July 18, 2011]

§831.503 Retirement based on involun-
tary separation.

(a) General. An employee who would
otherwise be eligible for retirement
based on involuntary separation from
the service is not entitled to an annu-
ity under section 8336(d)(1) of title 5,
United States Code, if the employee
has declined a reasonable offer of an-
other position.

(b) Criteria for reasonable offer. For
the purposes of determining entitle-
ment to annuity based on such invol-
untary separation, the offer of a posi-
tion must meet all of the following
conditions to be considered a reason-
able offer:

(1) The offer must be made in writ-
1ng;

(2) The employee must meet estab-
lished qualification requirements; and

(3) The offered position must be—

(i) In the employee’s agency, includ-
ing an agency to which the employee
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with his or her function is transferred
in a transfer of functions between
agencies;

(ii) Within the employee’s com-
muting area as defined in §831.1202 of
this part, unless geographic mobility is
a condition of the employee’s employ-
ment;

(iii) Of the same tenure and work
schedule; and

(iv) Not lower than the equivalent of
two grades or pay levels below the em-
ployee’s current grade or pay level,
without consideration of the employ-
ee’s eligibility to retain his or her cur-
rent grade or pay under part 536 of this
chapter or other authority. In move-
ments between pay schedules or pay
systems, the comparison rate of the
grade or pay level that is two grades
below that of the current position will
be compared with the comparison rate
of the grade or pay level of the offered
position. For this purpose, ‘‘compari-
son rate’” has the meaning given that
term in §536.103 of this chapter, except
paragraph (2) of that definition should
be used for the purpose of comparing
grade or levels of work in making rea-
sonable offer determinations in all sit-
uations not covered by paragraph (1) of
that definition.

[48 FR 38786, Aug. 26, 1983. Redesignated and
amended at 58 FR 49179, Sept. 22, 1993; 70 FR
31315, May 31, 2005; 73 FR 66156, Nov. 7, 2008]

Subpart F—Survivor Annuities

SOURCE: 50 FR 20070, May 13, 1985, unless
otherwise noted.

ORGANIZATION AND STRUCTURE OF
REGULATIONS ON SURVIVOR ANNUITIES

§831.601 Purpose and scope.

(a) This subpart explains the annuity
benefits payable in the event of the
death of employees, retirees, and Mem-
bers; the actions that employees, retir-
ees, Members, and their current
spouses, former spouses, and eligible
children must take to qualify for sur-
vivor annuities; and the types of evi-
dence required to demonstrate entitle-
ment to provide survivor annuities or
qualify for survivor annuities.

(b) Unless otherwise specified, this
subpart, except §§831.682 and 831.683 and
the provisions relating to children’s
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survivor annuities, only applies to em-
ployees and Members who retire under
a provision of law that permits election
of a reduced annuity to provide a sur-
vivor annuity.

[66 FR 9099, Mar. 12, 1990, as amended at 58
FR 52880, Oct. 13, 1993]

§831.602

(a) Part 838 of this chapter contains
information about former spouses’ en-
titlement to survivor annuities based
on provisions in court orders or court-
approved property settlement agree-
ments.

(b) Subpart T of this part contains
information about entitlement to
lump-sum death benefits.

(c) Parts 870, 871, 872 and 873 of this
chapter contain information about cov-
erage under the Federal Employees’
Group Life Insurance Program.

(d) Part 890 of this chapter contains
information about coverage under the
Federal Employees Health Benefits
Program.

(e) Section 831.109 contains informa-
tion about the administrative review
rights available to a person who has
been denied a survivor annuity or an
opportunity to make an election under
this subpart.

(f) Subparts C and U of this part con-
tain information about service credit
deposits by survivors of employees or
Members.

[60 FR 20070, May 13, 1985, as amended at 51

FR 31931, Sept. 8, 1986; 58 FR 43493, Aug. 17,
1993]

Relation to other regulations.

§831.603 Definitions.

As used in this subpart—

CSRS means subchapter III of chapter
83 of title 5, United States Code.

Current spouse means a living person
who is married to the employee, Mem-
ber, or retiree at the time of the em-
ployee’s, Member’s, or retiree’s death.

Current spouse annuity means a recur-
ring benefit under CSRS that is pay-
able (after the employee’s, Member’s,
or retiree’s death) to a current spouse
who meets the requirements of §831.642.

Deposit means a deposit required by
the Civil Service Retirement Spouse
Equity Act of 1984, Pub. L. 98-615, 98
Stat. 3195. Deposit, as used in this sub-
part does not include a service credit
deposit or redeposit under sections

§831.603

8334(c) or (d) of title 5, United States
Code.

First regular monthly payment means
the first annuity check payable on a
recurring basis (other than an esti-
mated payment or an adjustment
check) after OPM has initially adju-
dicated the regular rate of annuity
payable under CSRS and has paid the
annuity accrued since the time of re-
tirement. The ‘‘first regular monthly
payment’’ is generally preceded by es-
timated payments before the claim can
be adjudicated and by an adjustment
check (including the difference be-
tween the estimated rate and the ini-
tially adjudicated rate).

Former spouse means a living person
who was married for at least 9 months
to an employee, Member, or retiree
who performed at least 18 months of
creditable service in a position covered
by CSRS and whose marriage to the
employee was terminated prior to the
death of the employee, Member, or re-
tiree. Except in §§831.682 and 831.683,
former spouse includes only persons who
were married to an employee or Mem-
ber on or after May 7, 1985, or who were
the spouse of a retiree who retired on
or after May 7, 1985, regardless of the
date of termination of the marriage.

Former spouse annuity means a recur-
ring benefit under CSRS that is pay-
able to a former spouse after the em-
ployee’s, Member’s, or retiree’s death.

Fully reduced annuity means the re-
curring payments under CSRS received
by a retiree who has elected the max-
imum allowable reduction in annuity
to provide a current spouse annuity
and/or a former spouse annuity or an-
nuities.

Insurable interest annuity means the
recurring payments under CSRS to a
retiree who has elected a reduction in
annuity to provide a survivor annuity
to a person with an insurable interest
in the retiree.

Marriage means a marriage recog-
nized in law or equity under the whole
law of the jurisdiction with the most
significant interest in the marital sta-
tus of the employee, Member, or re-
tiree unless the law of that jurisdiction
is contrary to the public policy of the
United States. If a jurisdiction would
recognize more than one marriage in
law or equity, the Office of Personnel
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Management (OPM) will recognize only
one marriage, but will defer to the
local courts to determine which mar-
riage should be recognized.

Member means a Member of Congress.

Net annuity means the net annuity as
defined in §838.103 of this chapter.

Partially reduced annuity means the
recurring payments under CSRS to a
retiree who has elected less than the
maximum allowable reduction in annu-
ity to provide a current spouse annuity
or a former spouse annuity.

Present value factor means the
amount of money (earning interest at
an assumed rate) required at the time
of retirement to fund an annuity that
starts out at the rate of $1 a month and
is payable in monthly installments for
the annuitant’s lifetime based on mor-
tality rates for non-disability annu-
itants under the Civil Service Retire-
ment System; and increases each year
at an assumed rate of inflation. Inter-
est, mortality, and inflation rates used
in computing the present value are
those used by the Board of Actuaries of
the Civil Service Retirement System
for valuation of the System, based on
dynamic assumptions. The present
value factors are unisex factors ob-
tained by averaging six distinct
present value factors, weighted by the
total dollar value of annuities typi-
cally paid to new retirees at each age.

Qualifying court order means a court
order that awards a former spouse an-
nuity and that satisfies the require-
ments of section 8341(h) of title 5,
United States Code, for awarding a
former spouse annuity.

Retiree means a former employee or
Member who is receiving recurring
payments under CSRS based on service
by the employee or Member. ‘‘Retiree,”
as used in this subpart, does not in-
clude a current spouse, former spouse,
child, or person with an insurable in-
terest receiving a survivor annuity.

Self-only annuity means the recurring
unreduced payments under CSRS to a
retiree with no survivor annuity to
anyone.

Time of retirement means the effective
commencing date for a retired employ-
ee’s or Member’s annuity.

[60 FR 20070, May 13, 1985, as amended at 51

FR 31931, Sept. 8, 1986; 57 FR 33597, July 29,
1992; 58 FR 52880, Oct. 13, 1993]

5 CFR Ch. | (1-1-15 Edition)

ELECTIONS AT THE TIME OF RETIREMENT

§831.611 Election at time of retire-
ment of fully reduced annuity to
provide a current spouse annuity.

(a) A married employee or Member
retiring under CSRS will receive a
fully reduced annuity to provide a cur-
rent spouse annuity unless—

(1) The employee or Member, with
the consent of the current spouse,
elects a self-only annuity, a partially
reduced annuity, or a fully reduced an-
nuity to provide a former spouse annu-
ity, in accordance with §831.612(b) or
§831.614; or

(2) The employee or Member elects a
self-only annuity, a partially reduced
annuity or a fully reduced annuity to
provide a former spouse annuity, and
current spousal consent is waived in
accordance with §831.608.

(b) Qualifying court orders that
award former spouse annuities prevent
payment of current spouse annuities to
the extent necessary to comply with
the court order and §831.614.

(¢) The maximum rate of a current
spouse annuity is 55 percent of the rate
of the retiring employee’s or Member’s
self-only annuity if the employee or
Member is retiring based on a separa-
tion from a position under CSRS on or
after October 11, 1962. The maximum
rate of a current spouse annuity is 50
percent of the rate of the retiring em-
ployee’s or Member’s self-only annuity
if the employee or Member is retiring
based on a separation from a position
covered under CSRS between Sep-
tember 30, 1956, and October 11, 1962.

(d)(1) The amount of the reduction to
provide a current spouse annuity
equals 2V percent of the first $3600 of
the designated survivor base plus 10
percent of the portion of the designated
survivor base which exceeds $3600, if—

(i) The employee’s or Member’s sepa-
ration on which the retirement is based
was on or after October 11, 1962; or

(ii) The reduction is to provide a cur-
rent spouse annuity (under §831.631) for
a spouse acquired after retirement.

(2) The amount of the reduction to
provide a current spouse annuity under
this section for former employees or
Members whose retirement is based on
separations before October 11, 1962,
equals 2V percent of the first $2400 of
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the designated survivor base plus 10
percent of the portion of the designated
survivor base which exceeds $2400.

[60 FR 20070, May 13, 1985, as amended at 51
FR 31931, Sept. 8, 1986; 58 FR 52880, Oct. 13,
1993. Redesignated at 58 FR 52882, Oct. 13,
1993]

§831.612 Election at time of retire-
ment of a fully reduced annuity or
a partially reduced annuity to pro-
vide a former spouse annuity.

(a) An unmarried employee or Mem-
ber retiring under CSRS may elect a
fully reduced annuity or a partially re-
duced annuity to provide a former
spouse annuity or annuities.

(b) A married employee or Member
retiring under CSRS may elect a fully
reduced annuity or a partially reduced
annuity to provide a former spouse an-
nuity or annuities instead of a fully re-
duced annuity to provide a current
spouse annuity, if the current spouse
consents to the election in accordance
with §831.614 or spousal consent is
waived in accordance with §831.618.

(¢) An election under paragraph (a) or
(b) of this section is void to the extent
that it—

(1) Conflicts with a qualifying court
order; or

(2) Would cause the total of current
spouse annuities and former spouse an-
nuities payable based on the employ-
ee’s or Member’s service to exceed 55
percent (or 50 percent if based on a sep-
aration before October 11, 1962) of the
self-only annuity to which the em-
ployee or Member would be entitled.

(d) Any reduction in an annuity to
provide a former spouse annuity will
terminate on the first day of the
month after the former spouse remar-
ries before age 55 or dies, or the former
spouse’s eligibility for a former spouse
annuity terminates under the terms of
a qualifying court order, unless—

(1) The retiree elects, within 2 years
after the former spouse’s death or re-
marriage, to continue the reduction to
provide or increase a former spouse an-
nuity for another former spouse, or to
provide or increase a current spouse
annuity; or

(2) A qualifying court order requires
the retiree to provide another former
spouse annuity.

§831.613

(e) The maximum rate of a former
spouse annuity under this section or
§831.632 is 55 percent of the rate of the
retiring employee’s or Member’s self-
only annuity if the employee or Mem-
ber is retiring based on a separation
from a position under CSRS on or after
October 11, 1962. The maximum rate of
a former spouse annuity under this sec-
tion or §831.632 is 50 percent of the rate
of the retiring employee’s or Member’s
self-only annuity if the employee or
Member is retiring based on a separa-
tion from a position covered under
CSRS between September 30, 1956, and
October 11, 1962.

(f)(1) The amount of the reduction to
provide one or more former spouse an-
nuities or a combination of a current
spouse annuity and one or more former
spouse annuities under this section
equals 2% percent of the first $3600 of
the total designated survivor base plus
10 percent of the portion of the total
designated survivor base which exceeds
$3600, if—

(i) The employee’s or Member’s sepa-
ration on which the retirement is based
was on or after October 11, 1962; or

(ii) The reduction is to provide a
former spouse annuity (under §831.632)
for a former spouse from whom the em-
ployee or Member was divorced after
retirement.

(2) The amount of the reduction to
provide one or more former spouse an-
nuities or a combination of a current
spouse annuity and one or more former
spouse annuities under this section for
employees or Members whose retire-
ment is based on separations before Oc-
tober 11, 1962, equals 2% percent of the
first $2400 of the total designated sur-
vivor base plus 10 percent of the por-
tion of the total designated survivor
base which exceeds $2400.

[60 FR 20070, May 13, 1985, as amended at 51
FR 31931, Sept. 8, 1986; 55 FR 9100, Mar. 12,
1990; 58 FR 52880, Oct. 13, 1993. Redesignated
at 58 FR 52882, Oct. 13, 1993]

§831.613 Election of insurable interest
annuity.

(a) At the time of retirement, an em-
ployee or Member in good health, who
is applying for a non-disability annu-
ity, may elect an insurable interest an-
nuity. Spousal consent is not required,
but an election under this section does
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not exempt a married employee or
Member from the provisions of
§831.611(a).

(b) An insurable interest annuity
may be elected by an employee or
Member electing a fully reduced annu-
ity or a partially reduced annuity to
provide a current spouse annuity or a
former spouse annuity or annuities.

(c)(1) In the case of a married em-
ployee or Member, an election under
this section may not be made on behalf
of a current spouse unless that current
spouse has consented to an election not
to provide a current spouse annuity in
accordance with §831.611(a)(1).

(2) A consent (to an election not to
provide a current spouse annuity in ac-
cordance with §831.611(a)(1)) required
by paragraph (c)(1) of this section to be
eligible to be the beneficiary of an in-
surable interest annuity is cancelled
if—

(i) The retiree fails to qualify to re-
ceive the insurable interest annuity; or

(ii) The retiree changes his or her
election to receive an insurable inter-
est annuity under §831.621; or

(iii) The retiree elects a fully or par-
tially reduced annuity to provide a cur-
rent spouse annuity under §831.685.

(3) An election of a partially reduced
annuity under §831.622(b) or §831.685 to
provide a current spouse annuity for a
current spouse who is the beneficiary
of an insurable interest annuity is void
unless the spouse consents to the elec-
tion.

(4) If a retiree who had elected an in-
surable interest annuity to benefit a
current spouse elects a fully reduced
annuity to provide a current spouse an-
nuity (or, with the consent of the cur-
rent spouse, a partially reduced annu-
ity to provide a current spouse annu-
ity) under §831.622(b) or §831.685, the
election of the insurable interest annu-
ity is cancelled.

(5)(1) A retiring employee or Member
may not elect a fully reduced annuity
or a partially reduced annuity to pro-
vide a former spouse annuity and an in-
surable interest annuity to benefit the
same former spouse.

(ii) If a retiring employee or Member
who is required by court order to pro-
vide a former spouse annuity elects an
insurable interest annuity to benefit

5 CFR Ch. | (1-1-15 Edition)

the former spouse with the court-or-
dered entitlement—

(A) If the benefit based on the elec-
tion is greater than or equal to the
benefit based on the court order, the
election of the insurable interest annu-
ity will satisfy the requirements of the
court order as long as the insurable in-
terest annuity continues.

(B) If the benefit based on the elec-
tion is less than the benefit based on
the court order, the election of the in-
surable interest annuity is void.

(iii) An election under §831.632 of a
fully reduced annuity or a partially re-
duced annuity to benefit a former
spouse by a retiree who elected and
continues to receive an insurable inter-
est annuity to benefit that former
spouse is void.

(d) To elect an insurable interest an-
nuity, an employee or Member must in-
dicate the intention to make the elec-
tion on the application for retirement;
submit evidence to demonstrate that
he or she is in good health; and arrange
and pay for the medical examination
that shows that he or she is in good
health. A report of the medical exam-
ination, signed and dated by a licensed
physician, must be furnished to OPM
on such forms and at such time and
place as OPM may prescribe.

(e) An insurable interest annuity
may be elected to provide a survivor
benefit only for a person who has an in-
surable interest in the retiring em-
ployee or Member.

(1) An insurable interest is presumed
to exist with—

(i) The current spouse;

(ii) The current same-sex domestic
partner;

(iii) A blood or adopted relative clos-
er than first cousins;

(iv) A former spouse;

(v) A former same-sex domestic part-
ner;

(vi) A person to whom the employee
or Member is engaged to be married, or
a person with whom the employee or
Member has agreed to enter into a
same-sex domestic partnership;

(vii) A person with whom the em-
ployee or Member is living in a rela-
tionship that would constitute a com-
mon-law marriage in jurisdictions rec-
ognizing common-law marriages;
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(2) For purposes of this section, the
term ‘‘same-sex domestic partner”
means a person in a domestic partner-
ship with an employee or annuitant of
the same sex and the term ‘‘domestic
partnership” is defined as a committed
relationship between two adults, of the
same sex, in which the partners—

(i) Are each other’s sole domestic
partner and intend to remain so indefi-
nitely;

(ii) Maintain a common residence,
and intend to continue to do so (or
would maintain a common residence
but for an assignment abroad or other
employment-related, financial, or simi-
lar obstacle);

(iii) Are at least 18 years of age and
mentally competent to consent to con-
tract;

(iv) Share responsibility for a signifi-
cant measure of each other’s financial
obligations;

(v) Are not married or joined in a
civil union to anyone else;

(vi) Are not the domestic partner of
anyone else;

(vii) Are not related in a way that, if
they were of opposite sex, would pro-
hibit legal marriage in the U.S. juris-
diction in which the domestic partner-
ship was formed; and

(viii) Are willing to certify, if re-
quired by OPM, that they understand
that willful falsification of any docu-
mentation required to establish that
an individual is in a domestic partner-
ship may lead to disciplinary action
and the recovery of the cost of benefits
received related to such falsification,
as well as constitute a criminal viola-
tion under 18 U.S.C. 1001.

(3) When an insurable interest is not
presumed, the employee or Member
must submit affidavits from one or
more persons with personal knowledge
of the named beneficiary’s insurable
interest in the employee or Member.
The affidavits must set forth the rela-
tionship, if any, between the named
beneficiary and the employee or Mem-
ber, the extent to which the named
beneficiary is dependent on the em-
ployee or Member, and the reasons why
the named beneficiary might reason-
ably expect to derive financial benefit
from the continued life of the employee
or Member.
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(4) The employee or Member may be
required to submit documentary evi-
dence to establish the named bene-
ficiary’s date of birth.

(f) After receipt of all required evi-
dence to support an election of an in-
surable interest annuity, OPM will no-
tify the employee or Member of initial
monthly annuity rates with and with-
out the election of an insurable inter-
est annuity and the initial rate payable
to the named beneficiary. No election
of an insurable interest annuity is ef-
fective unless the employee or Member
confirms the election in writing, dies,
or becomes incompetent no later than
60 days after the date of the notice de-
scribed in this paragraph.

(g) (1) When an employee or Member
elects both an insurable interest annu-
ity and a fully reduced annuity or a
partially reduced annuity to provide a
current spouse annuity and/or a former
spouse annuity or annuities, each re-
duction is computed based on the self-
only annuity computation. The com-
bined reduction may exceed the max-
imum 40 percent reduction in the re-
tired employee’s or Member’s annuity
permitted under section 8339(k)(1) of
title 5, United States Code, applicable
to insurable interest annuities.

(2) The rate of annuity paid to the
beneficiary of an insurable interest
election, when the employee or Mem-
ber also elected a fully reduced annuity
or a partially reduced annuity, equals
55 (or 50 percent if based on a separa-
tion before October 11, 1962) percent of
the rate of annuity after the insurable
interest reduction. The additional re-
duction to provide a current spouse an-
nuity or a former spouse annuity is not
considered in determining the rate of
annuity paid to the beneficiary of the
insurable interest election.

(h)(1) Except as provided in
§831.612(d), if a retiree who is receiving
a fully reduced annuity or a partially
reduced annuity to provide a former
spouse annuity has also elected an in-
surable interest annuity to benefit a
current spouse and if the eligible
former spouse remarries before age 55,
dies, or loses eligibility under the
terms of the court order, and no other
former spouse is entitled to a survivor
annuity based on an election made in
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accordance with §831.632 or a quali-
fying court order, the retiree may
elect, within 2 years after the former
spouse’s remarriage, death, or loss of
eligibility under the terms of the court
order, to convert the insurable interest
annuity to a fully reduced annuity to
provide a current spouse annuity, effec-
tive on the first day of the month fol-
lowing the event causing the former
spouse to lose eligibility.

(2) An election under paragraph (h)(1)
of this section cancels any consent not
to receive a current spouse annuity re-
quired by paragraph (c) of this section
for the current spouse to be eligible for
an annuity under this section.

(3) When a former spouse receiving an
annuity under section 8341(h) of title 5,
United States Code, loses eligibility to
that annuity, a beneficiary of an insur-
able interest annuity who was the cur-
rent spouse at both the time of the re-
tiree’s retirement and death may,
within 2 years after the former spouse’s
death, remarriage, or loss of eligibility
under the terms of the court order,
elect to receive a current spouse annu-
ity instead of the annuity he or she had
been receiving. The election is effective
on the first day of the month following
the event causing the former spouse to
lose eligibility.

(i) Upon the death of the current
spouse, a retiree whose annuity is re-
duced to provide both a current spouse
annuity and an insurable interest ben-
efit for a former spouse is not per-
mitted to convert the insurable inter-
est annuity to a reduced annuity to
provide a former spouse annuity.

(j) An employee or Member may
name only one natural person as the
named beneficiary of an insurable in-
terest annuity. OPM will not accept
the designation of contingent bene-
ficiaries and such a designation is void.

(k)(1) An election under this section
is prospectively voided by an election
of a reduced annuity to provide a cur-
rent spouse annuity under §831.631 that
would benefit the same person.

(2)(i) If the spouse is not the bene-
ficiary of the election under this sec-
tion, a retiree may prospectively void
an election under this section at the
time the retiree elects a reduced annu-
ity to provide a current spouse annuity
under §831.631.
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(ii) A retiree’s election to void an
election under paragraph (k)(2)(i) of
this section must be filed at the same
time as the election under §831.631.

(3) An annuity reduction under this
section terminates on the first day of
the month after the beneficiary of the
insurable interest annuity dies.

[60 FR 20070, May 13, 1985, as amended at 51
FR 31931, Sept. 8, 1986; 52 FR 10216, Mar. 31,
1987; 55 FR 9100, Mar. 12, 1990; 58 FR 52880,
Oct. 13, 1993. Redesignated at 58 FR 52882,
Oct. 13, 1993; as amended at 66 FR 66711, Dec.
27, 2001; 77 FR 42911, July 20, 2012]

§831.614 Election of a self-only annu-
ity or partially reduced annuity by
married employees and Members.

(a) A married employee may not
elect a self-only annuity or a partially
reduced annuity to provide a current
spouse annuity without the consent of
the current spouse or a waiver of
spousal consent by OPM in accordance
with §831.618.

(b) Evidence of spousal consent or a
request for waiver of spousal consent
must be filed on a form prescribed by
OPM.

(¢) The form will require that a no-
tary public or other official authorized
to administer oaths certify that the
current spouse presented identifica-
tion, gave consent, signed or marked
the form, and acknowledged that the
consent was given freely in the nota-
ry’s or official’s presence.

(d) The form described in paragraph
(c) of this section may be executed be-
fore a notary public, an official author-
ized by the law of the jurisdiction
where executed to administer oaths, or
an OPM employee designated for that
purpose by the Associate Director.

[60 FR 20070, May 13, 1985, as amended at 55
FR 9100, Mar. 12, 1990; 58 FR 52880, Oct. 13,
1993. Redesignated at 58 FR 52882, Oct. 13,
1993]

§831.615 [Reserved]

§831.616 Elections by previously re-
tired retiree with new title to an
annuity.

(a) A reemployed retiree (after 5 or
more years of reemployed annuitant
service) who elects a redetermined an-
nuity under section 8344 of title 5,
United States Code, is subject to
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§§831.611 through 831.622 at the time of
the redetermination.

(b) A disability retiree who recovers
from disability or is restored to earn-
ing capacity is subject to §§831.611
through 622 at the time that he or she
retires under section 8336 or 8338 of
title 5, United States Code.

(c) A retiree who is dropped from the
retirement rolls and subsequently
gains a new annuity right by fulfilling
the requirements of section 8333(b) of
title 5, United States Code, is subject
to §§831.611 through 831.622 when he or
she retires under that new annuity
right.

[60 FR 20070, May 13, 1985, as amended at 58
FR 52881, Oct. 13, 1993. Redesignated at 58 FR
52882, Oct. 13, 1993]

§831.617 [Reserved]

§831.618 Waiver of spousal consent re-
quirement.

(a) The spousal consent requirement
will be waived upon a showing that the
spouse’s whereabouts cannot be deter-
mined. A request for waiver on this
basis must be accompanied by—

(1) A judicial determination that the
spouse’s whereabouts cannot be deter-
mined; or

(2) (i) Affidavits by the employee or
Member and two other persons, at least
one of whom is not related to the em-
ployee or Member, attesting to the in-
ability to locate the current spouse and
stating the efforts made to locate the
spouse; and

(ii) Documentary corroboration such
as tax returns filed separately or news-
paper stories about the spouse’s dis-
appearance.

(b) The spousal consent requirement
will be waived based on exceptional cir-
cumstances if the employee or Member
presents a judicial determination find-
ing that—

(1) The case before the court involves
a Federal employee who is in the proc-
ess of retiring from Federal employ-
ment and the spouse of that employee;

(2) The nonemployee spouse has been
given notice and an opportunity to be
heard concerning this order;

(3) The court has considered sections
8339(j)(1) of title 5, United States Code,
and this section as they relate to waiv-
er of the spousal consent requirement

§831.622

for a married Federal employee to
elect an annuity without a reduction
to provide a survivor benefit to a
spouse at retirement; and

(4) The court finds that exceptional
circumstances exist justifying waiver
of the nonemployee spouse’s consent.

[60 FR 20070, May 13, 1985, as amended at 51
FR 31932, Sept. 8, 1986; 55 FR 9100, Mar. 12,
1990. Redesignated at 58 FR 52882, Oct. 13,
1993]

§831.619 Marital status at time of re-
tirement.

An employee or Member is unmarried
at the time of retirement for all pur-
poses under this subpart only if the
employee or Member was unmarried on
the date that the annuity begins to ac-
crue.

[60 FR 20070, May 13, 1985. Redesignated at 58
FR 52882, Oct. 13, 1993]

CHANGES OF SURVIVOR ELECTIONS

§831.621 Changes of election before
final adjudication.

An employee or Member may name a
new survivor or change his election of
type of annuity if, not later than 30
days after the date of the first regular
monthly payment, the named survivor
dies or the employee or Member files
with OPM a new written election. All
required evidence of spousal consent or
justification for waiver of spousal con-
sent, if applicable, must accompany
any new written election under this
section.

[60 FR 20070, May 13, 1985. Redesignated at 58
FR 52882, Oct. 13, 1993]

§831.622 Changes of election after
final adjudication.

(a) Except as provided in section 8339
(j) or (k) of title 5, United States Code,
or §§831.682, 831.684, 831.685, or para-
graph (b) of this section, an employee
or Member may not revoke or change
the election or name another survivor
later than 30 days after the date of the
first regular monthly payment.

(b)(1) Except as provided in §831.613
and paragraphs (b)(2) and (b)(3) of this
section, a retiree who was married at
the time of retirement and has elected
a self-only annuity, or a partially re-
duced annuity to provide a current
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spouse annuity, or a fully reduced an-
nuity or a partially reduced annuity to
provide a former spouse annuity, or an
insurable interest annuity may elect,
no later than 18 months after the time
of retirement, an annuity reduction or
an increased annuity reduction to pro-
vide a current spouse annuity.

(2) A current spouse annuity based on
an election under paragraph (b)(1) of
this section cannot be paid if it will,
when combined with any former spouse
annuity or annuities that are required
by court order, exceed the maximum
survivor annuity permitted under
§831.641.

(3) To make an election under para-
graph (b)(1) of this section, the retiree
must pay, in full, a deposit determined
under §831.662, plus interest, at the rate
provided under §831.105(g), no later
than 18 months after the time of retire-
ment.

(4) If a retiree makes an election
under paragraph (b)(1) of this section
and is prevented from paying the de-
posit within the 18-month time limit
because OPM did not send him or her a
notice of the amount of the deposit at
least 30 days before the time limit ex-
pires, the time limit for making the de-
posit will be extended to 30 days after
OPM sends the notice of the amount of
the deposit.

(5) An election under paragraph (b)(1)
of this section, cancels any spousal
consent under §831.611 to the extent of
the election.

(6) An election under paragraph (b)(1)
of this section is void unless it is filed
with OPM before the retiree dies.

(7) If a retiree who had elected a fully
reduced annuity or a partially reduced
annuity to provide a former spouse an-
nuity or former spouse annuities
makes an election under paragraph
(b)(1) of this section which would cause
the combined current spouse annuity
and former spouse annuity (or annu-
ities) to exceed the maximum allowed
under §831.641, the former spouse annu-
ity (or annuities) must be reduced to
not exceed the maximum allowable
under §831.641.

[61 FR 31932, Sept. 8, 1986, as amended at 58
FR 52881, Oct. 13, 1993. Redesignated at 58 FR
52882, Oct. 13, 1993]
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POST-RETIREMENT ELECTIONS

§831.631 Post-retirement election of
fully reduced annuity or partially
reduced annuity to provide a cur-
rent spouse annuity.

(a) Except as provided in paragraph
(c) of this section, in cases of retirees
who retired before May 7, 1985, and
married after retirement but before
February 27, 1986:

(1) A retiree who was unmarried at
the time of retirement may elect, with-
in 1 year after a post-retirement mar-
riage, a fully reduced annuity or a par-
tially reduced annuity to provide a cur-
rent spouse annuity.

(2) A retiree who was married and
elected a fully reduced annuity or a
partially reduced annuity at the time
of retirement may elect, within 1 year
after a postretirement marriage, to
provide a current spouse annuity. If a
retiree elects a fully reduced annuity
or a partially reduced annuity under
this paragraph, the election must equal
the election made at the time of retire-
ment.

(3) The reduction under paragraphs
(a)(1) or (a)(2) of this section com-
mences on the first day of the month
beginning 1 year after the date of the
post-retirement marriage.

(b) Except as provided in paragraph
(c) of this section, in cases involving
retirees who retired on or after May 7,
1985, or married on or after February
27, 1986—

(1) A retiree who was unmarried at
the time of retirement may elect, with-
in 2 years after a post-retirement mar-
riage, a fully reduced annuity or a par-
tially reduced annuity to provide a cur-
rent spouse annuity.

(2) A retiree who was married at the
time of retirement may elect, within 2
years after a post-retirement mar-
riage—

(i) A fully reduced annuity or a par-
tially reduced annuity to provide a cur-
rent spouse annuity if—

(A) The retiree was awarded a fully
reduced annuity under §831.611 at the
time of retirement; or

(B) The election at the time of retire-
ment was made with a waiver of spous-
al consent in accordance with §831.618;
or

(C) The marriage at the time of re-
tirement was to a person other than
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the spouse who would receive a current
spouse annuity based on the post-re-
tirement election; or

(ii) A partially reduced annuity to
provide a current spouse annuity no
greater than the current spouse annu-
ity elected for the current spouse at re-
tirement if—

(A) The retiree elected a partially re-
duced annuity under §831.614 at the
time of retirement;

(B) The election at the time of retire-
ment was made with spousal consent in
accordance with §831.614; and

(C) The marriage at the time of re-
tirement was to the same person who
would receive a current spouse annuity
based on the post-retirement election.

(3)(i) Except as provided in paragraph
(b)(3)(ii) or (b)(4) of this section, a re-
tiree making an election under this
section must deposit an amount equal
to the difference between the amount
of annuity actually paid to the retiree
and the amount of annuity that would
have been paid if the reduction elected
under paragraphs (b)(1) or (b)(2) of this
section had been in effect continuously
since the time of retirement, plus 6
percent annual interest, computed
under §831.105, from the date when each
difference occurred.

(ii) An election under this section
may be made without deposit, if that
election prospectively voids an election
of an insurable interest annuity.

(4)(i) An election under this section is
irrevocable when received by OPM.

(ii) An election under this section is
effective when the marriage duration
requirements of §831.642 are satisfied.

(iii) If an election under paragraph
(b)) or (b)(2) of this section does not
become effective, no deposit under
paragraph (b)(3) of this section is re-
quired.

(iv) If payment of the deposit under
paragraph (b)(3) of this section is not
required because the election never be-
came effective and if some or all of the
deposit has been paid, the amount paid
will be returned to the retiree, or, if
the retiree has died, to the person who
would be entitled to any lump-sum
benefits under the order of precedence
in section 8342 of title 5, United States
Code.

(5) Any reduction in an annuity to
provide a current spouse annuity will

§831.632

terminate effective on the first day of
the month after the marriage to the
current spouse ends, unless—

(i) The retiree elects, within 2 years
after a divorce terminates the mar-
riage, to continue the reduction to pro-
vide for a former spouse annuity; or

(ii) A qualifying court order requires
the retiree to provide a former spouse
annuity.

(c)(1) Qualifying court orders prevent
payment of current spouse annuities to
the extent necessary to comply with
the court order and §831.641.

(2) If an election under this section
causes the total of all current and
former spouse annuities provided by a
qualifying court order or elected under
§831.612, §831.632, or this section to ex-
ceed the maximum survivor annuity
permitted under §831.641, OPM will ac-
cept the election but will pay the por-
tion in excess of the maximum only
when permitted by §831.641(c).

(d) The amount of the reduction to
provide a current spouse annuity under
this section equals 2% percent of the
first $3600 of the designated survivor
base plus 10 percent of the portion of
the designated survivor base which ex-
ceeds $3600.

[65 FR 9101, Mar. 12, 1990, as amended at 56
FR 16263, Apr. 22, 1991; 58 FR 52881, Oct. 13,
1993. Redesignated at 58 FR 52882, Oct. 13,
1993]

§831.632 Post-retirement election of
fully reduced annuity or partially
reduced annuity to provide a
former spouse annuity.

(a)(1) Except as provided in para-
graphs (b) and (c¢) of this section, when
the marriage of a retiree who retired
on or after May 7, 1985, terminates
after retirement, he or she may elect in
writing a fully reduced annuity or a
partially reduced annuity to provide a
former spouse annuity. Such an elec-
tion must be filed with OPM within 2
years after the retiree’s marriage to
the former spouse terminates.

(2) Except as provided in paragraphs
(b) and (c) of this section, a retiree who
retired before May 7, 1985, and whose
marriage was terminated on or after
May 7, 1985, may elect in writing a
fully reduced annuity or a partially re-
duced annuity to provide a former
spouse annuity if the retiree while
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married to the former spouse had elect-
ed, prior to May 7, 1985, a reduced an-
nuity to provide a current spouse annu-
ity for that spouse. Such an election
must be filed with OPM within 2 years
after the retiree’s marriage to the
former spouse terminates.

(3) Except as provided in paragraphs
(b) and (c) of this section, a retiree who
retired on or after May 7, 1985, and be-
fore February 27, 1986, and whose mar-
riage terminated before May 7, 1985,
may elect in writing a fully reduced
annuity or a partially reduced annuity
to provide a former spouse annuity.
Such an election must be made no later
than February 27, 1988.

(b)(1) Qualifying court orders prevent
payment of former spouse annuities to
the extent necessary to comply with
the court order and §831.641.

(2) A retiree who elects a fully or par-
tially reduced annuity to provide a
former spouse annuity may not elect to
provide a former spouse annuity in an
amount that either—

(i) Is smaller than the amount re-
quired by a qualifying court order; or

(ii) Would cause the sum of all cur-
rent and former spouse annuities based
on a retiree’s elections under §§831.611,
831.612, 831.631 and this section to ex-
ceed 55 percent of the rate of the retir-
ee’s self-only annuity if the retiree’s
retirement was based on a separation
from a position under CSRS on or after
October 11, 1962, or 50 percent of the
rate of the retiree’s self-only annuity if
the retiree’s retirement was based on a
separation from a position under CSRS
before October 11, 1962.

(3) An election under this section is
void—

(i) In the case of a married retiree, if
the current spouse does not consent to
the election on a form as described in
§831.614(c) and spousal consent is not
waived by OPM in accordance with
§831.618; or

(ii) To the extent that it provides a
former spouse annuity for the spouse
who was married to the retiree at the
time of retirement in an amount that
is inconsistent with any joint designa-
tion or waiver made at the time of re-
tirement under §831.611 (a)(1) or (a)(2);
or

(iii) In the case of an election under
paragraph (a)(2) of this section, to the

5 CFR Ch. | (1-1-15 Edition)

extent that it provides a former spouse
annuity that exceeds the proportion of
the retiree’s annuity to which the
former spouse would have been entitled
as a current spouse annuity as of May
7, 1985.

(c) An election under this section is
not permitted unless the retiree agrees
to deposit the amount equal to the dif-
ference between the amount of annuity
actually paid to the retiree and the
amount of annuity that would have
been paid if the reduction elected
under paragraph (a) of this section had
been in effect continuously since the
time of retirement, plus 6 percent an-
nual interest, computed under §831.105,
from the date when each difference oc-
curred.

(d) Any reduction in an annuity to
provide a former spouse annuity will
terminate on the first day of the
month after the former spouse remar-
ries before age 55 or dies, or the former
spouse’s eligibility for a former spouse
annuity terminates under the terms of
a qualifying court order, unless—

(1) The retiree elects, within 2 years
after the event causing the former
spouse to lose eligibility, to continue
the reduction to provide or increase a
former spouse annuity for another
former spouse, or to provide or increase
a current spouse annuity; or

(2) A qualifying court order requires
the retiree to provide another former
spouse annuity.

(e)(1) The amount of the reduction to
provide one or more former spouse an-
nuities or a combination of a current
spouse annuity and one or more former
spouse annuities under this section
equals 2V percent of the first $3600 of
the total designated survivor base plus
10 percent of the portion of the total
designated survivor base which exceeds
$3600, if—

(i) The employee’s or Member’s sepa-
ration on which the retirement is based
was on or after October 11, 1962; or

(ii) The reduction is to provide a
former spouse annuity (under §831.632)
for a former spouse whom the employee
or Member married after retirement.

(2) The amount of the reduction to
provide one or more former spouse an-
nuities or a combination of a current
spouse annuity and one or more former
spouse annuities under this section for
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employees or Members whose retire-
ment is based on separations before Oc-
tober 11, 1962, equals 2% percent of the
first $2400 of the total designated sur-
vivor base plus 10 percent of the por-
tion of the total designated survivor
base which exceeds $2400.

[60 FR 20070, May 13, 1985, as amended at 51
FR 31932, Sept. 8, 1986; 52 FR 3209, Feb. 3,
1987; 55 FR 9100, Mar. 12, 1990; 56 FR 16262,
Apr. 22, 1991; 58 FR 52881, Oct. 13, 1993. Redes-
ignated at 58 FR 52882, Oct. 13, 1993]

ELIGIBILITY

§831.641 Division of a survivor annu-
ity.

(a) Except as provided in §§831.682
and 831.683, the maximum combined
total of all current and former spouse
annuities (not including any benefits
based on an election of an insurable in-
terest annuity) payable based on the
service of a former employee or Mem-
ber equals 55 percent (or 50 percent if
based on a separation before October
11, 1962) of the rate of the self-only an-
nuity that otherwise would have been
paid to the employee, Member, or re-
tiree.

(b) By using the elections available
under this subpart or to comply with a
court order under subpart Q, a survivor
annuity may be divided into a com-
bination of former spouse annuities
and a current spouse annuity so long as
the aggregate total of current and
former spouse annuities does not ex-
ceed the maximum limitation in para-
graph (a) of this section.

(¢c) Upon termination of former
spouse annuity payments because of
death or remarriage of the former
spouse, or by operation of a court
order, the current spouse will be enti-
tled to a current spouse annuity or an
increased current spouse annuity if—

(1) The employee or Member died
while employed in a position covered
under CSRS; or

(2) The current spouse was married to
the employee or Member continuously
from the time of retirement and did
not consent to an election not to pro-
vide a current spouse annuity; or

(3) The current spouse married a re-
tiree after retirement and the retiree
elected, under §831.631, to provide a
current spouse annuity for that spouse

§831.642

in the event that the former spouse an-
nuity payments terminate.

[60 FR 20070, May 13, 1985, as amended at 51
FR 31933, Sept. 8, 1986; 58 FR 52881, Oct. 13,
1993. Redesignated at 58 FR 52282, Oct. 13,
1993]

§831.642 Marriage duration require-
ments.

(a) The surviving spouse of a retiree
who retired on or after May 7, 1985, or
of a retiree who retired before May 7,
1985, but married that surviving spouse
on or after November 8, 1984, or of an
employee or Member who dies while
serving in a position covered by CSRS
on or after May 7, 1985, or of an em-
ployee or Member who died while serv-
ing in a position covered by CSRS be-
fore May 7, 1985, but married that sur-
viving spouse on or after November 8,
1984, can qualify for a current spouse
annuity only if—

(1) The surviving spouse and the em-
ployee, Member, or retiree had been
married for at least 9 months, as ex-
plained in paragraph (b) of this section;
or

(2) A child was born of the marriage,
as explained in paragraph (c) of this
section; or

(3) The death of the employee, Mem-
ber, or retiree was accidental as ex-
plained in paragraph (d) of this section.

(b) For satisfying the 9-month mar-
riage requirement of paragraph (a)(1) of
this section, the aggregate time of all
marriages between the spouse applying
for a current spouse annuity and the
employee, Member, or retiree is in-
cluded.

(c) For satisfying the child-born-of-
the-marriage requirement of paragraph
(a)(2) of this section, any child, includ-
ing a posthumous child, born to the
spouse and the employee, Member, or
retiree is included. This includes a
child born out of wedlock or of a prior
marriage between the same parties.

(d)(A) A death is accidental if it re-
sults from homicide or from bodily in-
juries incurred solely through violent,

external, and accidental means. The
term ‘‘accidental” does not include a
death—

(i) Caused wholly or partially, di-
rectly or indirectly, by disease or bod-
ily or mental infirmity, or by medical
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or surgical treatment or diagnosis
thereof; or

(ii) Caused wholly or partially, di-
rectly, or indirectly, by ptomaine, by
bacterial infection, except only septic
infection of and through a visible
wound sustained solely through vio-
lent, external, and accidental means;
or

(iii) Caused wholly or partially, di-
rectly or indirectly, by hernia, no mat-
ter how or when sustained; or

(iv) Caused by or the result of inten-
tional self-destruction or intentionally
self-inflicted injury, while sane or in-
sane; or

(v) Caused by or as a result of the
self-administration or illegal or ille-
gally obtained drugs.

(2) A State judicial or administrative
adjudication of the cause of death for
criminal or insurance purposes is con-
clusive evidence of whether a death is
accidental.

(3) A death certificate showing the
cause of death as accident or homicide
is prima facie evidence that the death
was accidental.

[60 FR 20070, May 13, 1985; 50 FR 21031, May
22, 1985, as amended at 51 FR 31933, Sept. 8,
1986; 56 FR 16263, Apr. 22, 1991. Redesignated
at 58 FR 52882, Oct. 13, 1993]

§831.643 Time for filing applications
for death benefits.

(a) A survivor of a deceased em-
ployee, Member, or retiree, may file an
application for annuity, personally or
through a representative, at any time
within 30 years after the death of the
employee, Member, or retiree.

(b) A former spouse claiming eligi-
bility for an annuity based on §831.683
may file an application at any time be-
tween November 8, 1984 and May 7, 1989.
Within this period, the date that the
first correspondence indicating a desire
to file a claim is received by OPM will
be treated as the application date for
meeting timeliness deadlines and de-
termining the commencing date of the
survivor annuity under §831.683 if the
former spouse is eligible on that date.

[66 FR 9102, Mar. 12, 1990, as amended at 58
FR 52881, Oct. 13, 1993. Redesignated at 58 FR
52882, Oct. 13, 1993]
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§831.644 Remarriage.

(a)(1) If a recipient of a current
spouse annuity remarried before No-
vember 8, 1984, the current spouse an-
nuity terminates on the last day of the
month before the recipient remarried
before attaining age 60.

(2) If a recipient of a current spouse
annuity remarries on or after Novem-
ber 8, 1984, a current spouse annuity
terminates on the last day of the
month before the recipient remarries
before attaining age 55.

(b) A former spouse annuity or eligi-
bility for a future former spouse annu-
ity terminates on the last day of the
month before the month in which the
former spouse remarries before attain-
ing age 55.

(c) If a current spouse annuity is ter-
minated because of remarriage of the
recipient, the annuity is reinstated on
the day of the termination of the re-
marriage by death, annulment, or di-
vorce if—

(1) The surviving spouse elects to re-
ceive this annuity instead of a survivor
benefit to which he or she may be enti-
tled, under CSRS or another retire-
ment system for Government employ-
ees, by reason of the remarriage; and

(2) Any lump sum paid on termi-
nation of the annuity is repaid (in a
single payment or by withholding pay-
ment of the annuity until the amount
of the lump sum has accrued).

(d) (1) If present or future entitle-
ment to a former spouse annuity is ter-
minated because of remarriage before
age bb, the entitlement will not be rein-
stated upon termination of the remar-
riage by death or divorce.

(2) If present or future entitlement to
a former spouse annuity is terminated
because of remarriage before age 55,
the entitlement will not be reinstated
upon annulment of the remarriage un-
less—

(i) The decree of annulment states
that the marriage is without legal ef-
fect retroactively from the marriage’s
inception; and

(ii) The former spouse’s entitlement
is based on section 4(b)(1)(B) or section
(4)(b)(4) of Pub. L. 98-615.

(3) If a retiree who is receiving a re-
duced annuity to provide a former
spouse annuity and who has remarried
that former spouse (before the former
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spouse attained age 55) dies, the retiree
will be deemed to have elected to con-
tinue the reduction to provide a cur-
rent spouse annuity unless the retiree
requests (or has requested) in writing
that OPM terminate the reduction.

[60 FR 20070, May 13, 1985, as amended at 51
FR 31935, Sept. 8, 1986. Redesignated at 58 FR
52882, Oct. 13, 1993, as amended at 60 FR 14202,
Mar. 16, 1995]

§831.645 Elections between survivor
annuities.

(a) A current spouse annuity cannot
be reinstated under §831.644 unless—

(1) The surviving spouse elects to re-
ceive the reinstated current spouse an-
nuity instead of any other payments
(except any accrued but unpaid annu-
ity and any unpaid employee contribu-
tions) to which he or she may be enti-
tled under CSRS, or any other retire-
ment system for Government employ-
ees, by reason of the remarriage; and

(2) Any lump sum paid on termi-
nation of the annuity is returned to
the Civil Service Retirement and Dis-
ability Fund.

(b) A current spouse is entitled to a
current spouse annuity based on an
election under §831.631 only upon elect-
ing this current spouse annuity instead
of any other payments (except any ac-
crued but unpaid annuity and any un-
paid employee contributions) to which
he or she may be entitled under CSRS,
or any other retirement system for
Government employees.

(c) A former spouse who marries a re-
tiree is entitled to a former spouse an-
nuity based on an election by that re-
tiree under §831.632, or §831.682, or a
qualifying court order terminating
that marriage to that retiree only upon
electing this former spouse annuity in-
stead of any other payments (except
any accrued but unpaid annuity and
any unpaid employee contributions) to
which he or she may be entitled under
CSRS, or any other retirement system
for Government employees.

(d) As used in this section, ‘‘any
other retirement system for Govern-
ment employees’ does not include Sur-
vivor Benefit Payments from a mili-

§831.651

tary retirement system or social secu-
rity benefits.

[66 FR 9103, Mar. 12, 1990, as amended at 58
FR 52881, Oct. 13, 1993. Redesignated at 58 FR
52882, Oct. 13, 1993]

PAYMENT OF SURVIVOR ANNUITIES

§831.651 Commencing and termi-
nating dates of survivor annuities.

(a) Except as provided in paragraph
(b) of this section, current spouse an-
nuities, former spouse annuities, chil-
dren’s survivor annuities, and survivor
annuities for beneficiaries of insurable
interest annuities under CSRS begin to
accrue on the day after death of the
employee, Member, or retiree.

(b)(1) A current spouse annuity be-
gins to accrue—

(i) Upon attainment of age 50 when,
under section 12 of the Civil Service
Retirement Act Amendments of Feb-
ruary 29, 1948, the annuity is deferred
until age 50; or

(ii) Upon OPM’s receipt of a claim for
an annuity authorized for unremarried
widows and widowers by section 2 of
the Civil Service Retirement Act
Amendments of June 25, 1958, 72 Stat.
218.

(2) A former spouse annuity begins to
accrue—

(i) For annuities under §831.683, on
the later of the day after date of death
of the retiree or the first day of the
second month after the date the appli-
cation for annuity is received in OPM;
or

(ii) For annuities when a former
spouse annuity is authorized by court
order under section 8341(h) of title 5,
United States Code, on the later of the
day after the date of death of the em-
ployee, Member, or retiree or the first
day of the second month after the
court order awarding the former spouse
annuity and the supporting docu-
mentation required by §838.721 or
§838.1005 of this chapter are received in
OPM.

(c) A survivor annuity terminates at
the end of the month preceding death
or any other terminating event.

(d) A current spouse annuity termi-
nated for reasons other than death may
be restored under conditions defined in
sections 8341(e)(2) and 8341(g) of title 5,
United States Code.
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(e) A survivor annuity accrues on a
daily basis, one-thirtieth of the month-
ly rate constituting the daily rate. An
annuity does not accrue for the 3lst
day of any month, except in the initial
month if the survivor’s (of a deceased
employee) annuity commences on the
31st day. For accrual purposes, the last
day of a 28-day month constitutes 3
days and the last day of a 29-day month
constitutes 2 days.

(f) Initial cost-of-living increases on
current and former spouse annuities,
and annuities to beneficiaries of insur-
able interest annuities are prorated
under section 8340(c) of title 5, United
States Code.

[60 FR 20070, May 13, 1985, as amended at 51
FR 31933, Sept. 8, 1986; 55 FR 9102, Mar. 12,
1990; 57 FR 33597, July 29, 1992; 58 FR 52881,
Oct. 13, 1993. Redesignated at 58 FR 52882,
Oct. 13, 1993]

SURVIVOR ELECTION DEPOSITS

§831.661 Deposits not subject to waiv-
er.

(a) The deposits required to elect
fully or partially reduced annuities
under §§831.622, 831.631, 831.632, 831.682,
831.684, or 831.685 are not annuity over-
payments and their collection is not
subject to waiver. They are subject to
reconsideration only to determine
whether the amount has been correctly
computed.

(b) [Reserved]

[60 FR 20070, May 13, 1985, as amended at 51
FR 31935, Sept. 8, 1986; 57 FR 33597, July 29,
1992; 58 FR 52881, Oct. 13, 1993. Redesignated
and amended at 58 FR 52882, Oct. 13, 1993]

§831.662 Deposits required to change
an election after final adjudication.

The amount of the deposit required
under §831.622 or §831.685 equals the
sum of the monthly differences be-
tween the annuity paid to the retiree
and the annuity that would have been
paid if the additional annuity reduc-
tion elected under §831.622 or §831.685
had been in effect since the time of re-
tirement, plus 24.5 percent of the in-
crease in the designated base (com-
puted as of the time of retirement) on
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which the survivor annuity is cal-
culated.

[61 FR 31935, Sept. 8, 1986, as amended at 58
FR 52881, Oct. 13, 1993. Redesignated and
amended at 58 FR 52882, Oct. 13, 1993]

§831.663 Actuarial reduction in annu-
ity of retirees who make post-retire-
ment elections to provide a current
spouse annuity or a former spouse
annuity.

(a) Applicability of this section. This
section applies to all retirees who are
required to pay deposits under §831.631
or §831.632 and have not paid any por-
tion of the deposit prior to October 1,
1993, or from annuity accruing before
that date.

(b) Other methods of payment not avail-
able. Retirees described in paragraph
(a) of this section must have a perma-
nent annuity reduction computed
under paragraph (d) of this section.

(c) Commencing date of the reduction.
A reduction under this section com-
mences on the same date as the annu-
ity reduction under §831.631 or §831.632.

(d) Computing the amount of the reduc-
tion. The annuity reduction under this
section is equal to the lesser of—

(1) The amount of the deposit under
§831.631 or §831.632 divided by the
present value factor for the retiree’s
age on the commencing date of the re-
duction under paragraph (c) of this sec-
tion (plus any previous reduction(s) in
the retiree’s annuity required under
this section §831.664); or

(2) Twenty-five percent of the rate of
the retiree’s self-only annuity on the
commencing date of the reduction
under paragraph (c¢) of this section.

(e) Termination of the reduction. (1)
The reduction under this section termi-
nates on the date that the retiree dies.

(2) If payment of a retiree’s annuity
is suspended or terminated and later
reinstated, or if a new annuity becomes
payable, OPM will increase the amount
of the original reduction computed
under paragraph (d) of this section by
any cost-of-living adjustments under
section 8340 of title 5, United States
Code, occurring between the com-
mencing date of the original reduction
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and the commencing date of the rein-
stated or new annuity (but the ad-
justed reduction may not exceed 25 per-
cent of the rate of the reinstated or
new self-only annuity).

[568 FR 52882, Oct. 13, 1993]

§831.664 Post-retirement survivor
election deposits that were par-
tially paid before October 1, 1993.

(a) Applicability of this section. This
section applies to all retirees who are
required to pay deposits under §831.631,
§831.632, §831.682, or §831.684 and have
paid some portion (but not all) of the
deposit prior to October 1, 1993, or from
annuity accruing before that date.

(b) Other methods of payment not avail-
able. Retirees described in paragraph
(a) of this section must have a perma-
nent annuity reduction computed
under paragraph (d) of this section.

(c) Commencing date of the reduction.
A reduction under this section com-
mences on October 1, 1993.

(d) Computing the amount of the reduc-
tion. The annuity reduction under this
section is equal to the lesser of—

(1) The amount of the principal bal-
ance remaining to be paid on October 1,
1993, divided by the present value fac-
tor for the retiree’s age on October 1,
1993; or

(2) Twenty-five percent of the rate of
the retiree’s self-only annuity on Octo-
ber 1, 1993.

(e) Termination of the reduction. (1)
The reduction under this section termi-
nates on the date that the retiree dies.

(2) If payment of a retiree’s annuity
is suspended or terminated and later
reinstated, or if a new annuity becomes
payable, OPM will increase the amount
of the original reduction computed
under paragraph (d) of this section by
any cost-of-living adjustments under
section 8340 of title 5, United States
Code, occurring between the com-
mencing date of the original reduction
and the commencing date of the rein-
stated or new annuity (but the adjust-
ment reduction may not exceed 25 per-
cent of the rate of the reinstated or
new self-only annuity).

[68 FR 52883, Oct. 13, 1993]

§831.671

§831.665 Payment of deposits under
§831.631, §831.632, §831.682, or
§831.684 under pre-October 1, 1993,
law or when the retiree has died
prior to October 1, 1993.

(a) If a retiree fails to make a deposit
required under §831.682 or §831.684 with-
in 60 days after the date of the notice
required by §831.682(e) or §831.684(c),
the deposit will be collected by offset
from his or her annuity in installments
equal to 25 percent of the retiree’s net
annuity (as defined in §838.103 of this
chapter).

(b) If a retiree fails to make a deposit
required by §831.631 or §831.632 within 2
years after the date of the post-retire-
ment marriage or divorce, the deposit
will be collected by offset from his or
her annuity in installments equal to 25
percent of the retiree’s net annuity (as
defined in §838.103 of this chapter).

(c) If a retiree dies before a deposit
required under §§831.631, 831.632, 831.682,
or 831.684 is fully made, the deposit will
be collected from the survivor annuity
(for which the election required the de-
posit) before any payments of the sur-
vivor annuity are made.

[60 FR 20070, May 13, 1985, as amended at 51
FR 31935, Sept. 8, 1986; 57 FR 33597, July 29,
1992; 58 FR 52881, Oct. 13, 1993. Redesignated
and amended at 58 FR 52882, Oct. 13, 1993]

CHILDREN’S ANNUITIES

§831.671 Proof of eligibility for a
child’s annuity.

(a) Proof of paternity. (1) A judicial
determination of parentage conclu-
sively establishes the paternity of a
child.

(2) Except as provided in paragraph
(a)(1) of this section, a child born to
the wife of a married person is pre-
sumed to be the child of the wife’s hus-
band. This presumption may be rebut-
ted only by clear and convincing evi-
dence that the husband is not the fa-
ther of the child.

(3) When paternity is not established
under paragraph (a)(1) or (a)(2) of this
section, paternity is determined by a
preponderance of the credible evidence
as defined in §1201.56(c)(2) of this title.

(b) Proof of adoption. (1) An adopted
child is—
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(i) A child adopted by the employee
or retiree before the death of the em-
ployee or retiree; or

(ii) A child who lived with the em-
ployee or retiree and for whom a peti-
tion for adoption was filed by the em-
ployee or retiree and who is adopted by
the current spouse of the employee or
retiree after the death of the employee
or retiree.

(2) The only acceptable evidence to
prove status as an adopted child under
paragraph (b)(1)(i) of this section is a
copy of the judicial decree of adoption.

(3) The only acceptable evidence to
prove status as an adopted child under
paragraph (b)(1)(ii) of this section is
copies of—

(i) The petition for adoption filed by
the employee or retiree (clearly show-
ing the date filed); and

(ii) The judicial decree of adoption.

(c) Dependency. To be eligible for sur-
vivor annuity benefits, a child must
have been dependent on the employee
or retiree at the time of the employee’s
or retiree’s death.

(d) Proof of dependency. (1) A child is
presumed to have been dependent on
the deceased employee or retiree if he
or she is—

(i) A legitimate child; or

(ii) An adopted child; or

(iii) A stepchild or recognized natural
child who lived with the employee or
retiree in a regular parent-child rela-
tionship at the time of the employee’s
or retiree’s death; or

(iv) A recognized natural child for
whom a judicial determination of sup-
port was obtained; or

(v) A recognized natural child to
whose support the employee or retiree
made regular and substantial contribu-
tions.

(2) The following are examples of
proofs of regular and substantial sup-
port. More than one of the following
proofs may be required to show support
of a child who did not live with the em-
ployee or retiree in a regular parent-
child relationship and for whom a judi-
cial determination of support was not
obtained.

(i) Evidence of eligibility as a de-
pendent child for benefits under other
State or Federal programs;

(ii) Proof of inclusion of the child as
a dependent on the decedent’s income
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tax returns for the years immediately
before the employee’s or retiree’s
death;

(iii) Cancelled checks, money orders,
or receipts for periodic payments re-
ceived from the employee or retiree for
or on behalf of the child;

(iv) Evidence of goods or services
that shows regular contributions of
considerable value;

(v) Proof of coverage of the child as a
family member under the employee’s
or retiree’s Federal Employees Health
Benefits enrollment; and

(vi) Other proof of a similar nature
that OPM may find to be sufficient to
demonstrate support or parentage.

(3) Survivor benefits may be denied—

(i) If evidence shows that the de-
ceased employee or retiree did not rec-
ognize the claimant as his or her own
despite a willingness to support the
child; or

(ii) If evidence casts doubt upon the
parentage of the claimant, despite the
deceased employee’s or retiree’s rec-
ognition and support of the child.

[66 FR 9102, Mar. 12, 1990, as amended at 58
FR 43493, Aug. 17, 1993. Redesignated at 58 FR
52882, Oct. 13, 1993]

§831.672 Annuity for a child age 18 to
22 during full-time school attend-
ance.

(a) General requirements for an annu-
ity. (1) For a child age 18 to 22 to be eli-
gible to receive an annuity as a full-
time student, the child must also meet
all other requirements applicable to
qualify for an annuity by a child who
has not attained age 18.

(2) In addition to the requirements of
paragraph (a)(1) of this section, OPM
must receive certification, in a form
prescribed by OPM, that the child is
regularly pursuing a full-time course of
study in an accredited institution.

(b) Full-time course of study. (1) Gen-
erally, a full-time course of study is a
noncorrespondence course which, if
successfully completed, will lead to
completion of the education within the
period generally accepted as minimum
for completion, by a full-time day stu-
dent, of the academic or training pro-
gram concerned.

(2) A certification by an accredited
institution that the student’s workload
is sufficient to constitute a full-time

120



Office of Personnel Management

course of study for the program in
which the student is enrolled is prima
facie evidence that the student is pur-
suing a full-time course of study.

(c) Certification of school attendance.
(1) OPM may periodically request the
recipient of a child’s annuity payments
to furnish certification of school at-
tendance. The certification must be
completed in the form prescribed by
OPM.

(2) If OPM requests the recipient of a
child’s annuity payments to provide a
self-certification of school attendance,
the recipient must complete and sign
the certification form.

(3) If OPM requests the recipient of a
child’s annuity payments to provide a
certification by the school, the certifi-
cation must be signed by an official
who is either in charge of the school or
in charge of the school’s records. OPM
will not accept -certification forms
signed by instructors, counselors,
aides, roommates, or others not in
charge of the school or the records.

(i) If the educational institution is
above the high school level, the certifi-
cation must be signed by the president
or chancellor, vice president or vice
chancellor, dean or assistant dean, reg-
istrar or administrator, assistant reg-
istrar or assistant administrator, or
the equivalent.

(ii) If the educational institution is
at the high school level, the certifi-
cation must be signed by the super-
intendent of schools, assistant super-

intendent of schools, principal, vice
principal, assistant principal, or the
equivalent.

(iii) If the educational institution is
a technical or trade school, the certifi-
cation must be signed by the president,
vice president, director, assistant di-
rector, or the equivalent.

(4) OPM will accept a facsimile signa-
ture of a school official only if it is ac-
companied by a raised seal of the insti-
tution or other evidence clearly dem-
onstrating the authenticity of the cer-
tification and making unauthorized use
of the signature stamp unlikely.

(d) Continuation of annuity during in-
terim breaks. A child’s annuity con-
tinues during interim breaks between
school years if the following conditions
are satisfied:

§831.672

(1) The student must have been a
full-time student at the end of the
school term immediately before the
break.

(2) The break between the end of the
last term of full-time attendance and
the return to full-time attendance
must not exceed 5 months. (See
§831.107, concerning calculation of this
time period.)

(3) The recipient of a child’s annuity
payments must show that the student
has a bona fide intent to return to
school as a full-time student imme-
diately after the break. The full-time
certification for the prior term and the
certification (in a form prescribed by
OPM) by the recipient of a child’s an-
nuity payments that the student in-
tends to return to school (immediately
after the break) as a full-time student
constitute prima facie evidence of a
bona fide intent to return to school.

(e) Benefits after age 22. (1) A stu-
dent’s eligibility for a child’s annuity
terminates based on reaching age 22
on—

(i) June 30 of the calendar year of the
child’s 22nd birthday if the child’s
birthday is before July 1; or

(ii) The last day of the month before
the child’s 22nd birthday if the child’s
birthday occurs after June 30 but be-
fore September 1 of the calendar year;
or

(iii) June 30 of the year after the one
in which the child attains age 22 if the
child’s birthday is after August 31 of
the calendar year.

(2)(1) An otherwise eligible child who
becomes a full-time student after his or
her 22nd birthday but before the date
the annuity terminates under para-
graph (e)(1) of this section is eligible
for annuity while he or she is a full-
time student until the termination
date under paragraph (e)(1) of this sec-
tion.

(ii) An otherwise eligible child who is
a full-time student, and whose parent
dies after the child’s 22nd birthday but
before the date the annuity terminates
under paragraph (e)(1) of this section,
is eligible for annuity while he or she is
a full-time student after the death of
the parent until the termination date
under paragraph (e)(1) of this section.

[68 FR 32052, June 8, 1993. Redesignated at 58
FR 52882, Oct. 13, 1993]
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§831.673 Rates of child annuities.

(a) (1) The rate of annuity payable to
a child survivor whose annuity com-
menced before February 27, 1986, is
computed in accordance with the law
in effect on the date when the annuity
began to accrue, unless the rate of an-
nuity is recomputed under paragraph
(e) of this section on or after February
27, 1986.

(2) The rate of annuity payable to a
child survivor whose annuity com-
menced on or after February 27, 1986, or
was recomputed under paragraph (e) of
this section on or after February 27,
1986, is computed under paragraph (b),
(c), or (d) of this section.

(b) Except as provided in paragraph
(a) of this section, the rate of annuity
of a child survivor is computed under
section 8341(e)(2) (i) through (iii) of
title 5, United States Code, with ad-
justments in accordance with section
8340 of title 5, United States Code,
when the deceased employee, Member
or annuitant was never married to a
natural or adoptive parent of that sur-
viving child of the former employee or
Member.

(c) Except as provided in paragraphs
(a) and (b) of this section, the rate of
annuity payable to a child survivor is
computed under section 8341(e)(2) (A)
through (C) of title 5, United States
Code, with adjustments in accordance
with section 8340 of title 5, United
States Code, whenever a deceased em-
ployee, Member, or retiree is survived
by a natural or adoptive parent of that
surviving child of the employee, Mem-
ber, or retiree.

(d) Except as provided in paragraph
(a) of this section, the rate of annuity
payable to a child survivor is computed
under section 8341(e)(2) (i) through (iii)
of title 5, United States Code, with ad-
justments in accordance with section
8340 of title 5, United States Code,
when the deceased employee, Member,
or retiree is not survived by a natural
or adoptive parent of that surviving
child of the former employee or Mem-
ber.

(e) On the death of a natural or adop-
tive parent or termination of the annu-
ity of a child, the annuity of any other
child or children is recomputed and
paid as though the parent or child had
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not survived the former employee or
Member.

[61 FR 31933, Sept. 8, 1986. Redesignated at 58
FR 52882, Oct. 13, 1993]

REGULATIONS PERTAINING TO
NONCODIFIED STATUTES

§831.681 Annual notice required by
Public Law 95-317.

At least once every 12 consecutive
months, OPM will send a notice to all
retirees to inform them about the sur-
vivor annuity elections available to
them, under sections 8339(j), 8339(k)(2),
and 8339(o) of title 5, United States
Code.

[66 FR 16263, Apr. 22, 1991, as amended at 58
FR 43493, Aug. 17, 1993. Redesignated at 58 FR
52882, Oct. 13, 1993]

§831.682 Election by a retiree who re-
tired before May 7, 1985, to provide
a former spouse annuity.

(a) A retiree who retired before May
7, 1985, including a retiree receiving a
fully reduced annuity to provide a cur-
rent spouse annuity, may elect a fully
reduced annuity or a partially reduced
annuity to provide a former spouse an-
nuity.

(b) The election should be made by
letter addressed to OPM. The election
must—

(1) Be in writing; and

(2) Agree to pay any deposit due
under paragraph (c) of this section; and

(3) Be signed by the retiree; and

(4) Be filed with OPM before Sep-
tember 8, 1987.

(c)(1)(A) If a retiree who is receiving
an insurable interest annuity elects a
fully reduced annuity or a partially re-
duced annuity under this section to
benefit the same person, the insurable
interest annuity terminates. A retiree
who is receiving an insurable interest
annuity at the time that an annuity is
elected under this section does not owe
any further deposit.

(ii) If a retiree who had been receiv-
ing an insurable interest annuity,
which was terminated to elect a re-
duced annuity to provide a current
spouse annuity for a spouse acquired
after retirement, elects to provide a
former spouse annuity for a former
spouse who was the beneficiary of the
insurable interest annuity, the retiree
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must deposit an amount equal to the
sum of the monthly differences be-
tween the self-only annuity and a fully
reduced annuity or partially reduced
annuity (with the same base as elected
to provide the former spouse annuity)
from the date the insurable interest
annuity terminated, plus 6 percent an-
nual interest, computed under §831.105,
from the date to which each monthly
difference is attributable.

(2) A retiree who elects a fully re-
duced annuity or a partially reduced
annuity under this section, to provide
a former spouse annuity for a former
spouse for whom the retiree had elect-
ed (during the marriage to that former
spouse) a reduced annuity to provide a
current spouse annuity, must deposit
an amount equal to the sum of the
monthly differences between the self-
only annuity and the amount of annu-
ity that would have been in effect had
a fully reduced annuity or partially re-
duced annuity (with the same base as
elected to provide the former spouse
annuity) been in effect continuously
since the time of retirement, plus 6
percent annual interest, computed
under §831.105, from the date to which
each monthly difference is attrib-
utable, except that the retiree will not
be charged for any period during which
the survivor reduction was in effect for
that former spouse.

(3) A retiree who elects a fully re-
duced annuity or a partially reduced
annuity under this section, and is not
covered under paragraph (c)(1) or (c)(2)
of this section, must deposit an
amount equal to the sum of the month-
ly difference between the self-only an-
nuity and a fully reduced annuity or a
partially reduced annuity (with the
same base as elected to provide the
former spouse annuity) since the time
of retirement, plus 6 percent annual in-
terest, computed under §831.105, from
the date to which each monthly dif-
ference is attributable.

(d) If a retiree who is receiving a
fully reduced annuity or a partially re-
duced annuity to provide a current
spouse annuity elects a fully reduced
annuity or a partially reduced annuity
under this section to provide a former
spouse annuity, the annuity will be re-
duced separately to provide for the cur-
rent and former spouse annuities. Each
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separate reduction will be computed
based on the self-only annuity, and the
separate reductions are cumulative.

(e)(1) In response to a retiree’s in-
quiry about providing a former spouse
annuity under this section, OPM will
send an application form. The applica-
tion form will include a notice to retir-
ees that filing the application con-
stitutes an official election which can-
not be revoked after 30 days after the
annuity check in which the annuity re-
duction first appears.

(2) If the retiree returns the applica-
tion electing a fully reduced annuity or
a partially reduced annuity under this
section, OPM will notify the retiree
of—

(i) The rate of the fully reduced an-
nuity or partially reduced annuity; and

(ii) The rate of the potential former
spouse annuity; and

(iii) The amount of the deposit, in-
cluding interest, that is due as of the
date that the annuity reduction is
scheduled to begin; and

(iv) The amount and duration of in-
stallment payments if no deposit is
made.

(3) The notice under paragraph (e)(2)
of this section will advise the retiree
that the deposit will be collected in in-
stallments under §831.665, unless lump-
sum payment is made within 60 days
from the date of the notice.

(4) OPM will reduce the annuity and
begin collection of the deposit in in-
stallments effective with the first
check payable more than 60 days after
the date on the notice required under
paragraph (e)(2) of this section.

(f)(1) A retiree who made an election
under this section prior to September
9, 1986 may modify that election by
designating a lesser portion of the re-
tiree’s annuity be used as the base for
the annuity reduction and the former
spouse annuity.

(2) Any modification under paragraph
(£)(1) of this section must be in writing
and received in OPM no later than the
date provided for applications in para-
graph (b)(4) of this section.

(g) The annuity reduction resulting
in a fully reduced annuity or partially
reduced annuity to provide a former
spouse annuity under this section ter-
minates on the first day of the month
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after the former spouse remarries be-
fore age 55 or dies.

(h) A former spouse is eligible to re-
ceive only one survivor annuity based
on the service of one employee or Mem-
ber.

(i) If a former spouse is entitled to a
former spouse annuity based on an
election under this section, but absent
that election would have been entitled
to a former spouse annuity under
§831.683 (i.e., filed a timely application
as well as meeting all other require-
ments), the amount of the former
spouse annuity payable will equal 55
percent of the annuity of the retiree on
whose service the survivor annuity is
based.

[50 FR 20070, May 13, 1985, as amended at 51
FR 31934, Sept. 8, 1986; 55 FR 9102, Mar. 12,
1990; 56 FR 16263, Apr. 22, 1991; 58 FR 52881,
Oct. 13, 1993. Redesignated at 58 FR 52882,
Oct. 13, 1993]

§831.683 Annuities for former spouses
of employees or Members retired
before May 7, 1985.

(a)(1) The former spouse of a retiree
who retired before May 7, 1985 (or of an
employee or Member who died before
May 7, 1985, was employed in a position
covered by CSRS at the time of death,
and was eligible to retire at the time of
death), is entitled, after the death of
the retiree, employee, or Member, to a
survivor annuity equal to 55 percent of
the self-only annuity of the retiree on
whose service the survivor annuity is
based if the former spouse, at the time
of application, meets all of the fol-
lowing requirements:

(i) The former spouse’s marriage to
the retiree, employee, or Member was
dissolved after September 14, 1978, and
before May 8, 1987. The date of dissolu-
tion of a marriage is the date when the
marriage between the former spouse
and the retiree, employee, or Member
ended under the law of the jurisdiction
that terminated the marriage, rather
than the date when restrictions on re-
marriage ended. The date of entry of
the decree terminating the marriage
will be rebuttably presumed to be the
date when the marriage was dissolved.

(ii) The former spouse was married to
the retiree, employee, or Member for at
least 10 years of the retiree’s, employ-
ee’s, or Member’s creditable service.
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Creditability of service is determined
in accordance with section 8332 of title
5, United States Code, and subpart C of
this part.

(iii) The former spouse has not re-
married before reaching age 55.

(iv) The former spouse applies to
OPM for a survivor annuity, in accord-
ance with paragraph (b) of this section
and §831.643(b), before May 8, 1989.

(v) The former spouse is at least 50
years old on May 7, 1987, and when fil-
ing the application.

(2) A former spouse who is not eligi-
ble for an annuity under paragraph
(a)(1) of this section and who is the
former spouse of a retiree who retired
before May 7, 1985 (or of an employee or
Member who died before May 7, 1985,
was employed in a position covered by
CSRS at the time of death, and was eli-
gible to retire at the time of death), is
entitled, after the death of the retiree,
employee, or Member, to a survivor an-
nuity equal to 55 percent of the self-
only annuity of the retiree on whose
service the survivor annuity is based if
the former spouse, at the time of appli-
cation, meets all of the following re-
quirements:

(i) The former spouse was married to
the retiree, employee, or Member for at
least 10 years of the retiree’s, employ-
ee’s, or Member’s creditable service.
Creditability of service is determined
in accordance with section 8332 of title
5, United States Code, and subpart C of
this part.

(ii) The former spouse has not remar-
ried after September 14, 1978, before
reaching age 55.

(iii) The former spouse applies to
OPM for a survivor annuity, in accord-
ance with paragraph (b) of this section
and §831.643(b), before May 8, 1989.

(iv) The former spouse is at least 50
years old on May 7, 1987, and when fil-
ing the application.

(v) No current spouse, other former
spouse, or insurable interest designee
is receiving or has been designated to
receive a survivor annuity based on the
service of the employee, Member, or re-
tiree.

(3) If two or more eligible former
spouses of a retiree, employee, or Mem-
ber apply for annuities under para-
graph (a)(2) of this section based on the
service of the same retiree, employee,
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or Member, and neither meets the re-
quirements of paragraph (a)(1) of this
section, the former spouse whose appli-
cation OPM receives first is entitled to
the annuity.

(b)(1) Application must be filed on
the form prescribed for that purpose by
OPM. The application form will require
the former spouse to certify under the
penalty provided by section 1001 of title
18, United States Code, that he or she
meets the requirements listed in para-
graph (a) of this section.

(2) In addition to the application
form required in paragraph (b)(1) of
this section, the former spouse must
submit proof of his or her age and the
date when the marriage to the retiree
commenced, and a certified copy of the
divorce decree terminating the mar-
riage to the retiree.

(3)(1) Former spouses applying for
benefits under this section must meet
the requirements of paragraph (a) of
this section at the time of application.

(ii) An annuity under this section
terminates on the last day of the
month before the former spouse remar-
ries before age 55 or dies, except that a
remarriage before September 15, 1978,
does not cause termination of a former
spouse annuity under this section. A
former spouse who is receiving a
former spouse annuity under this sec-
tion must notify OPM within 30 days
after he or she remarries before age 55.

(c) Survivor annuities payable under
this section commence on the later of
the day after the date of death of the
retiree or the first day of the second
month after the application is filed
under §831.643(b).

(d) Cost-of-living adjustments under
section 8340 of title 5, United States
Code, are applicable to annuities pay-
able under this section.

(e) If a former spouse is eligible for a
former spouse annuity under this sec-
tion and another current spouse annu-
ity or former spouse annuity (under
the Civil Service Retirement System
or the Federal Employees Retirement
System) resulting from the death of
the same retiree, the annuity under
this section will be paid instead of the
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other current spouse annuity or former
spouse annuity.

[60 FR 20070, May 13, 1985, as amended at 51
FR 31933, Sept. 8, 1986; 55 FR 9103, Mar. 12,
1990; 56 FR 16263, Apr. 22, 1991; 58 FR 52881,
Oct. 13, 1993. Redesignated at 58 FR 52882,
Oct. 13, 1993]

§831.684 Second chance elections to
provide survivor benefits.

(a) A married retiree who retired be-
fore May 7, 1985, and is not currently
receiving a fully or partially reduced
annuity to provide a current spouse an-
nuity may elect a fully or partially re-
duced annuity to provide a current
spouse annuity for a spouse acquired
after retirement if the following condi-
tions are met:

(1) (i) The retiree was married at the
time of retirement and did not elect a
survivor annuity at that time; or

(ii) The retiree failed to elect a fully
or partially reduced annuity within 1
year after a post-retirement marriage
that occurred before November 8, 1984,
and the retiree attempted to elect a
fully or partially reduced annuity after
the time limit expired and that request
was disallowed as untimely.

(2) The retiree applies for a fully or
partially reduced annuity under this
section before November 9, 1985.

(3) The retiree agrees to pay the
amount due under paragraph (d) of this
section.

(b) Applications must be filed on the
form prescribed by OPM, except filing
the form is excused when the retiree
dies before filing the required form if:

(1) The retiree made a written re-
quest, after November 8, 1984, to elect a
fully or partially reduced annuity
under this section, and

(2) The retiree was denied the oppor-
tunity to file the required form because
the retiree, without fault, did not re-
ceive the form in sufficient time for
the retiree to be reasonably expected
to complete the form before death.

(c)(1) In response to a retiree’s in-
quiry about providing a current spouse
annuity under this section, OPM will
send an application form. This applica-
tion will include instructions to assist
the retiree in estimating the amount of
reduction in the annuity to provide the
current spouse annuity and the amount
of the required deposit. The application
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form will include a notice to retirees
that filing the application constitutes
an official election which cannot be re-
voked after 30 days after the annuity
check in which the annuity reduction
first appears.

(2) If the retiree returns the applica-
tion electing a fully or partially re-
duced annuity under this section, OPM
will notify the retiree of—

(i) The rate of the fully reduced an-
nuity; and

(ii) The rate of the potential current
spouse annuity; and

(iii) The amount of the deposit, in-
cluding interest, that is due as of the
date that the annuity reduction is
scheduled to begin; and

(iv) The amount and duration of in-
stallment payments if no deposit is
made.

(3) The notice under paragraph (c)(2)
of this section will advise the retiree
that the deposit will be collected in in-
stallments under §831.665, unless lump-
sum payment is made within 60 days
from the date of this notice.

(4) OPM will reduce the annuity and
begin collection of the deposit in in-
stallments effective with the first
check payable more than 60 days after
the date on the notice required under
paragraph (c¢)(2) of this section.

(d) The retiree must state on the ap-
plication form whether the application
is made under paragraph (a)(1)(i) of this
section or paragraph (a)(1)(ii) of this
section. If the application is made
under paragraph (a)(1)(ii) of this sec-
tion, the retiree must prove that he or
she had attempted to elect a fully re-
duced annuity and that OPM rejected
that application because it was filed
too late. The proof must consist of a
copy of OPM’s letter rejecting the pre-
vious election as untimely filed or an
affidavit swearing or affirming that he
or she made an untimely application
which OPM rejected. The affidavit is
sufficient documentation to provide
proof of the retiree’s attempt to elect a
reduced annuity, unless the record con-
tains convincing evidence to rebut the
certification.

(e) A retiree who elects to provide a
current spouse annuity under this sec-
tion must agree to pay a deposit equal
to the difference between the amount
of annuity actually paid to the retiree
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and the amount of annuity that would
have been paid if a fully reduced annu-
ity were being paid continuously since
the time of retirement, plus 6 percent
annual interest, computed under
§831.105, from the date when each dif-
ference occurred.

(f) The rate of a survivor annuity
under this section will be computed
under the laws in effect at the time of
the retiree’s separation from the Fed-
eral service.

[60 FR 20070, May 13, 1985, as amended at 51
FR 31935, Sept. 8, 1986; 58 FR 52881, Oct. 13,
1993. Redesignated at 58 FR 52882, Oct. 13,
1993]

§831.685 Changes in elections to pro-
vide a current spouse annuity by a
retiree who retired before May 28,
1986.

(a) Except as provided in §831.613 and
paragraphs (b) and (c) of this section, a
retiree who retired before May 28, 1986,
was married at the time of retirement,
and at the time of retirement did not
elect a fully reduced annuity to provide
a current spouse annuity may elect a
fully reduced annuity or a greater par-
tially reduced annuity to provide a cur-
rent spouse annuity.

(b)(1) An election under paragraph (a)
of this section may be made only by a
retiree who is married to the same
spouse to whom the retiree was mar-
ried at the time of retirement.

(2) A current spouse annuity based on
an election under paragraph (a) of this
section cannot be paid if it will, when
combined with any former spouse an-
nuity or annuities that are required by
court order, exceed the maximum sur-
vivor annuity permitted under §831.641.

(3)(1) Except as provided in paragraph
(b)(4) of this section, to make an elec-
tion under paragraph (a) of this sec-
tion, the retiree must pay the deposit
computed under §831.662, in full, no
later than November 28, 1987.

(ii) Except as provided in paragraph
(b)(4) of this section, failure to pay the
deposit, in full, before November 29,
1987, voids an election made under
paragraph (a) of this section.

(4) If a retiree makes an election
under paragraph (a) of this section and
is prevented from paying the deposit
within the 18-month time limit because
OPM did not send him or her a notice
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of the amount of the deposit at least 30
days before the time limit expires, the
time limit for making the deposit will
be extended to 30 days after OPM sends
the notice of the amount of the de-
posit.

(5) For a retiree whose annuity com-
menced on or after May 7, 1985, an elec-
tion under paragraph (a) of this section
cancels any spouse consent under
§831.611 to the extent of the election.

(c) If a retiree who had elected a fully
reduced annuity or a partially reduced
annuity to provide a former spouse an-
nuity makes an election under para-
graph (a) of this section that would
cause the combined current spouse an-
nuity and former spouse annuity (or
annuities) to exceed the maximum al-
lowed under §831.641, the former spouse
annuity (or annuities) must be reduced
to conform with that allowed under
§831.641.

(d) An election under paragraph (a) of
this section is void unless it is filed
with OPM before the retiree dies.

[61 FR 31935, Sept. 8, 1986, as amended at 55
FR 9103, Mar. 12, 1990; 58 FR 52881, Oct. 13,
1993. Redesignated at 58 FR 52882, Oct. 13,
1993]

Subpart G—Computation of
Annuities

§831.701 Effective dates of annuities.

(a) Except as provided in paragraphs
(b) through (d) of this section, an annu-
ity of an employee or Member com-
mences on the first day of the month
after—

(1) Separation from the service; or

(2) Pay ceases and the service and age
requirements for title to annuity are
met, if earlier than the date of separa-
tion.

(b) An annuity of—

(1) An employee involuntarily sepa-
rated from service (except by removal
for cause on charges of misconduct or
delinquency) and eligible for an imme-
diate annuity based on that involun-
tary separation;

(2) An employee or Member retiring
due to a disability; and

(3) An employee or Member retiring
after serving three days or less in the
month of retirement—shall commence
on the day after separation from the
service or the day after pay ceases and
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the service and age or disability re-
quirements for title to annuity are
met.

(c) An annuity granted under section
8338, title 5, United States Code, com-
mences on the appropriate birthday of
the employee or Member.

(d) A phased retirement annuity and
a composite retirement annuity grant-
ed to an employee under section 8336a
of title 5, United States Code, and de-
fined under §831.1702, commences as
provided in subpart Q of this part.

(e) Survivor annuities commence as
provided in §831.651.

(f) Except as provided in §831.502, an-
nuity terminates on the date of death
or on the date of any other terminating
event in each case when OPM termi-
nates the annuity.

(2) Annuity accrues on a daily basis,
one-thirtieth of the monthly rate con-
stituting the daily rate. Annuity does
not accrue for the thirty-first day of
any month, except in the initial month
if the employee’s annuity commences
on the 31st of a 31-day month. For ac-
crual purposes, the last day of a 28-day
month constitutes 3 days and the last
day of a 29-day month constitutes 2
days.

[48 FR 38786, Aug. 26, 1983, as amended at 51
FR 31936, Sept. 8, 1986; 58 FR 52881, Oct. 13,
1993; 79 FR 46619, Aug. 8, 2014]

§831.702 Adjustment of annuities.

(a)(1) An annuity which includes
creditable National Guard technician
service performed prior to January 1,
1969, shall be reduced by the portion of
any benefits under any State retire-
ment system to which an annuitant is
entitled (or on proper application
would be entitled) for any month in
which the annuitant is eligible for
State benefits based on the same pre-
1969, service.

(2) Any cost-of-living increases in the
State benefit shall require a cor-
responding deduction in the civil serv-
ice annuity.

(3) Any cost-of-living increase to a
civil service annuity shall apply to the
gross annuity before deduction for ben-
efits under any State retirement sys-
tem.

(b) In the adjudication of claims aris-
ing under subchapter III of chapter 83
of title 5, United States Code, OPM
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shall take appropriate action to obtain
the data that it considers necessary to
assure the proper annuity deduction.
Upon request by OPM, an annuitant
shall promptly submit this data.

[48 FR 38786, Aug. 26, 1983]

§831.703 Computation of annuities for
part-time service.

(a) Purpose. The computational meth-
od in this section shall be used to de-
termine the annuity for an employee
who has part-time service on or after
April 7, 1986.

(b) Definitions. In this section—

Full-time service means service per-
formed by an employee who has—

(1) An officially established recurring
basic workweek consisting of 40 hours
within the employee’s administrative
workweek (as established under
§610.111 of this chapter or similar au-
thority);

(2) An officially established recurring
basic work requirement of 80 hours per
biweekly pay period (as established for
employees with a flexible or com-
pressed work schedule under 5 U.S.C.
chapter 61, subchapter II, or similar au-
thority);

(3) For a firefighter covered by 5
U.S.C. 5545b(b) who does not have a 40-
hour basic workweek, a regular tour of
duty averaging at least 106 hours per
biweekly pay period; or

(4) A work schedule that is consid-
ered to be full-time by express provi-
sion of law, including a work schedule
established for certain nurses under 38
U.S.C. 7456 or T456A that is considered
by law to be a full-time schedule for all
purposes.

Intermittent service means any actual
service performed with no prescheduled
regular tour of duty.

Part-time service means any actual
service performed on a less than full-
time basis, by an individual whose ap-
pointment describes a regularly sched-
uled tour of duty, and any period of
time credited as non pay status time
under 5 U.S.C. 8332(f), which follows a
period of part-time service without any
intervening period of actual service
other than part-time service. This defi-
nition is not limited to part-time ca-
reer employment because it includes
part-time temporary employment as
well.
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Post-April 6, 1986 average pay means
the largest annual rate resulting from
averaging, over any period of 3 con-
secutive years of creditable service, the
annual rate of basic pay that would be
payable for full-time service by an em-
ployee during that period, with each
rate weighted by the time it was in ef-
fect, except that for periods of service
before April 7, 1986, the actual rate of
basic pay based on the employee’s es-
tablished tour of duty, if different, is
used in the computation. The rates of
pay included in the computation for
intermittent service or temporary
service performed on a full-time basis
are the actual rates of basic pay during
those periods of creditable service.

Pre-April 7, 1986, average pay means
the largest annual rate resulting from
averaging, over any period of 3 con-
secutive years of creditable service, an
employee’s actual rates of basic pay
during that period, with each rate
weighted by the time it was in effect.

Proration factor means a fraction ex-
pressed as a percentage rounded to the
nearest percent. The numerator is the
sum of the number of hours the em-
ployee actually worked during part-
time service, and the denominator is
the sum of the number of hours that a
full-time employee would be schedule
to work during the same period of serv-
ice included in the numerator. If an
employee has creditable service in ad-
dition to part-time service (full-time
service, intermittent service, or tem-
porary service performed on a full-time
basis), such service must be included in
the numerator and denominator of the
fraction. In general, this is done by in-
cluding the number of days of such
intermittent service, multiplied by 8,
and the number of weeks of such tem-
porary service or full-time service,
multiplied by 40 in both the numerator
and the denominator. The additional
credit for unused sick leave under 5
U.S.C. 8339(m) is not included in the
fraction.

Temporary service means service
under an appointment limited to one
year or less, exclusive of intermittent
service.

(c) Pre-April 7, 1986, basic annuity. The
partial annuity for pre-April 7, 1986,
service is computed in accordance with
5 U.S.C. 8339 using the pre-April 7, 1986,
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average pay and length of service (in-
creased by the unused sick leave credit
at time of retirement) prior to April 7,
1986.

(d) Post-April 6, 1986, basic annuity.
The partial annuity for post-April 6,
1986, service is computed in accordance
with 5 U.S.C. 8339 using the post-April
6, 1986, average pay and length of serv-
ice after April 6, 1986. This amount is
then multiplied by the proration fac-
tor.

(e) Combined basic annuity. The com-
bined basic annuity is equal to the sum
of the partial annuity amounts com-
puted under paragraphs (c) and (d).
This amount is the yearly rate of annu-
ity (on which the monthly rate is
based) before reductions for retirement
before age 55; pre-October 1, 1982, non-
deduction service and survivor bene-
fits; or the reduction for an alternative
annuity under section 204 of Pub. L 99-
335.

(f) Limitations. The use of the post-
April 6, 1986, average pay is limited to
the purposes stated in this section. It
may not be used as the basis for com-
puting:

(1) The 80-percent limit on annuity
under 5 U.S.C. 8339(f);

(2) The minimum annuity amount
under 5 U.S.C. 8339(e) (concerning air
traffic controller annuity) or 5 U.S.C.
8339(g) (concerning disability annuity);
or

(3) A supplemental annuity under 5
U.S.C. 8344(a).

[62 FR 22434, June 12, 1987, as amended at 79
FR 46619, Aug. 8, 2014]

§831.704 Annuities including credit
for service with a nonappropriated
fund instrumentality.

(a) An annuity that includes credit
for service with a nonappropriated fund
instrumentality performed after De-
cember 31, 1965, based on an election
under 5 CFR part 847, subpart D, is
computed under 5 CFR part 847, sub-
part F.

(b) An annuity that includes credit
for service with a nonappropriated fund
instrumentality based on an election
under 5 CFR part 847, subpart H, is
computed under 5 CFR part 847, sub-
part I.

[68 FR 2178, Jan. 16, 2003]

§831.802

Subpart H—Nuclear Materials
Couriers

SOURCE: 656 FR 2522, Jan. 18, 2000, unless
otherwise noted.

§831.801 Applicability and purpose.

(a) This subpart contains regulations
of the Office of Personnel Management
(OPM) to supplement 5 U.S.C. 8336(c),
which establishes special retirement
eligibility for nuclear materials couri-
ers employed under the Civil Service
Retirement System; 5 U.S.C. 8334(a)(1)
and (c), pertaining to deductions, con-
tributions, and deposits; 5 TU.S.C.
8335(b), pertaining to mandatory retire-
ment; and 5 U.S.C. 8339(d), pertaining
to computation of annuity.

(b) The regulations in this subpart
are issued pursuant to the authority
given to OPM in 5 U.S.C. 8347 to pre-
scribe regulations to carry out 5
U.S.C., chapter 83, subchapter III, and
in 5 U.S.C. 1104 to delegate authority
for personnel management to the heads
of agencies.

§831.802 Definitions.

In this subpart—

Agency head means the Secretary of
Energy. For purposes of this subpart,
agency head is also deemed to include
the designated representative of the
Secretary of Energy, except that the
designated representative must be a de-
partment headquarters-level official
who reports directly to the Secretary
of Energy, or to the Deputy Secretary
of Energy, and who is the sole such rep-
resentative for the entire department.

Nuclear materials courier means an
employee of the Department of Energy,
the duties of whose position are pri-
marily to transport, and provide armed
escort and protection during transit of,
nuclear weapons, nuclear weapon com-
ponents, strategic quantities of special
nuclear materials or other materials
related to national security, including
an employee engaged in this activity
who is transferred directly to a super-
visory or administrative position with-
in the same Department of Energy or-
ganization, after performing this activ-
ity for at least 3 years. (See 5 U.S.C.
8331(27).)

Primary duties are those duties of a
position that—
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(1)(i) Are paramount in influence or
weight; that is, constitute the basic
reasons for the existence of the posi-
tion;

(ii) Occupy a substantial portion of
the individual’s working time over a
typical work cycle; and

(iii) Are assigned on a regular and re-
curring basis.

(2) Duties that are of an emergency,
incidental, or temporary nature cannot
be considered primary even if they meet
the substantial portion of time cri-
terion. In general, if an employee
spends an average of at least 50 percent
of his or her time performing a duty or
group of duties, they are his or her pri-
mary duties.

Primary position means a position
that is in an organization of the De-
partment of Energy and whose primary
duties are to transport, and provide
armed escort and protection during
transit of, nuclear weapons, nuclear
weapon components, strategic quan-
tities of special nuclear materials or
other materials related to national se-
curity.

Secondary position means a position
that:

(1) Is clearly in the nuclear materials
transportation field;

(2) Is in an organization of the De-
partment of Energy having a nuclear
materials transportation mission; and

(3) Is either—

(i) Supervisory; i.e., a position whose
primary duties are as a first-level su-
pervisor of nuclear materials couriers
in primary positions; or

(ii) Administrative; i.e., an executive,
managerial, technical,
semiprofessional, or professional posi-
tion for which experience in a primary
nuclear materials courier position is a
prerequisite.

§831.803 Conditions for coverage in
primary positions.

(a) An employee’s service in a posi-
tion that has been determined by the
Secretary of the Department of Energy
to be a primary nuclear materials cou-
rier position is covered under the pro-
visions of 5 U.S.C. 8336(c).

(b) An employee who is not in a pri-
mary position, nor covered while in a
secondary position, and who is detailed
or temporarily promoted to a primary
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position is not covered under the provi-
sions of 5 U.S.C. 8336(c).

§831.804 Conditions for coverage in
secondary positions.

(a) An employee’s service in a posi-
tion that has been determined by the
Secretary of the Department of Energy
to be a secondary nuclear materials
courier position following 3 years of
service in a primary nuclear materials
courier position is covered under the
provisions of 5 U.S.C. 8336(c) if all of
the following criteria are met:

(1) The employee is transferred di-
rectly (i.e., without a break in service
exceeding 3 days) from a primary posi-
tion to a secondary position; and

(2) If applicable, the employee has
been continuously employed in sec-
ondary positions since transferring
from a primary position without a
break in service exceeding 3 days, ex-
cept that a break in employment in
secondary positions which begins with
an involuntary separation (not for
cause), within the meaning of 5 U.S.C.
8336(d)(1), is not considered in deter-
mining whether the service in sec-
ondary positions is continuous for this
purpose.

(b) An employee who is not in a pri-
mary position, nor covered while in a
secondary position, and who is detailed
or temporarily promoted to a sec-
ondary position is not covered under
the provisions of 5 U.S.C. 8336(c).

§831.805

(a) The Secretary of Energy’s deter-
mination under §831.803 that a position
is a primary position must be based
solely on the official position descrip-
tion of the position in question, and
any other official description of duties
and qualifications. The official docu-
mentation for the position must estab-
lish that it satisfies the requirements
defined in §831.802.

(b) A determination under §831.804
must be based on the official position
description and any other evidence
deemed appropriate by the agency head
for making the determination.

(c) If an employee is in a position not
subject to the one-half percent higher
withholding rate of 5 U.S.C. 8334(a)(1),
and the employee does not, within 6
months after entering the position or

Evidence.
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after any significant change in the po-
sition, formally and in writing seek a
determination from the employing
agency that his or her service is prop-
erly covered by the higher withholding
rate, the agency head’s determination
that the service was not so covered at
the time of the service is presumed to
be correct. This presumption may be
rebutted by a preponderance of the evi-
dence that the employee was unaware
of his or her status or was prevented by
cause beyond his or her control from
requesting that the official status be
changed at the time the service was
performed.

§831.806 Requests from individuals.

(a) An employee who requests credit
for service under 5 U.S.C. 8336(c) bears
the burden of proof with respect to
that service, and must provide the em-
ploying agency with all pertinent in-
formation regarding duties performed.

(b) An employee who is currently
serving in a position that has not been
approved as a primary or secondary po-
sition, but who believes that his or her
service is creditable as service in a pri-
mary or secondary position may re-
quest the agency head to determine
whether or not the employee’s current
service should be credited and, if it
qualifies, whether it should be credited
as service in a primary or secondary
position. A written request for current
service must be made within 6 months
after entering the position or after any
significant change in the position.

(c) A current or former employee (or
the survivor of a former employee) who
believes that a period of past service in
an unapproved position qualifies as
service in a primary or secondary posi-
tion and meets the conditions for cred-
it may request the agency head to de-
termine whether or not the employee’s
past service should be credited and, if
it qualifies, whether it should be cred-
ited as service in a primary or sec-
ondary position. A written request for
past service must be made no later
than December 31, 2000.

(d) The agency head may extend the
time limit for filing under paragraph
(b) or (c) of this section when, in the
judgment of such agency head, the in-
dividual shows that he or she was pre-
vented by circumstances beyond his or

§831.807

her control from making the request
within the time limit.

§831.807 Withholdings and contribu-
tions.

(a) During the service covered under
the conditions established by §831.803
and §831.804, the Department of Energy
will deduct and withhold from the em-
ployee’s base pay the amount required
under 5 U.S.C. 8334(a) for such positions
and submit that amount, together with
agency contributions required by 5
U.S.C. 8334(a), to OPM in accordance
with payroll office instructions issued
by OPM.

(b) If the correct withholdings and/or
Government contributions are not sub-
mitted to OPM for any reason whatso-
ever, including cases in which it is fi-
nally determined that past service of a
current or former employee was sub-
ject to the higher deduction and Gov-
ernment contribution rates, the De-
partment of Energy must correct the
error by submitting the correct
amounts (including both employee and
agency shares) to OPM as soon as pos-
sible. Even if the Department of En-
ergy waives collection of the overpay-
ment of pay under any waiver author-
ity that may be available for this pur-
pose, such as 5 U.S.C. 5584, or otherwise
fails to collect the debt, the correct
amount must still be submitted to
OPM without delay as soon as possible.

(c) Upon proper application from an
employee, former employee or eligible
survivor of a former employee, the De-
partment of Energy will pay a refund
of erroneous additional withholdings
for service that is found not to have
been covered service. If an individual
has paid to OPM a deposit or redeposit,
including the additional amount re-
quired for covered service, and the de-
posit or redeposit is later determined
to be erroneous because the service was
not covered service, OPM will pay the
refund, upon proper application, to the
individual, without interest.

(d) The additional employee with-
holding and agency contribution for
covered or creditable service properly
made as required under 5 TU.S.C.
8334(a)(1) or deposited under 5 U.S.C.
8334(c) are not separately refundable,
even in the event that the employee or
his or her survivor does not qualify for
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a special annuity computation under 5
U.S.C. 8339(d).

(e) While an employee who does not
hold a primary or secondary position is
detailed or temporarily promoted to a
primary or secondary position, the ad-
ditional withholdings and agency con-
tributions will not be made. While an
employee who does hold a primary or
secondary position is detailed or tem-
porarily promoted to a position which
is not a primary or secondary position,
the additional withholdings and agency
contributions will continue to be made.

§831.808 Mandatory separation.

(a) Effective on and after October 17,
1999, the mandatory separation provi-
sions of 5 U.S.C. 8335(b) apply to all nu-
clear materials couriers in primary and
secondary positions. A mandatory sep-
aration under 5 U.S.C. 8335(b) is not an
adverse action under part 752 of this
chapter or a removal action under part
359 of this chapter. Section 831.502 pro-
vides the procedures for requesting an
exemption from mandatory separation.

(b) In the event an employee is sepa-
rated mandatorily under 5 TU.S.C.
8335(b), or is separated for optional re-
tirement under 5 U.S.C. 8336(c), and
OPM finds that all or part of the min-
imum service required for entitlement
to immediate annuity was in a position
which did not meet the requirements of
a primary or secondary position and
the conditions set forth in this subpart,
such separation will be considered erro-
neous.

§831.809 Reemployment.

An employee who has been
mandatorily separated under 5 U.S.C.
8335(b) is not barred from reemploy-
ment in any position except a primary
position after age 60. Service by a re-
employed annuitant is not covered by
the provisions of 5 U.S.C. 8336(c).

§831.810 Review of decisions.

The following decisions may be ap-
pealed to the Merit Systems Protection
Board under procedures prescribed by
the Board:

(a) The final decision of the Depart-
ment of Energy issued to an employee,
former employee, or survivor as the re-
sult of a request for determination
filed under §831.806; and
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(b) The final decision of the Depart-
ment of Energy that a break in service
referred to in §831.804(a)(2) did not
begin with an involuntary separation
within the meaning of 5 TU.S.C.
8336(d)(1).

§831.811 Oversight of coverage deter-
minations.

(a) Upon deciding that a position is a
nuclear materials courier position, the
agency head must notify OPM (Atten-
tion: Associate Director for Retirement
and Insurance) stating the title of each
position, the number of incumbents,
and whether the position is primary or
secondary. The Director of OPM re-
tains the authority to revoke the agen-
cy head’s determination that a position
is a primary or secondary position, or
that an individual’s service in any
other position is creditable under 5
U.S.C. 8336(c).

(b) The Department of Energy must
establish a file containing each cov-
erage determination made by the agen-
cy head under §831.803 and §831.804, and
all background material used in mak-
ing the determination.

(c) Upon request by OPM, the Depart-
ment of Energy will make available
the entire coverage determination file
for OPM to audit to ensure compliance
with the provisions of this subpart.

(d) Upon request by OPM, the Depart-
ment of Energy must submit to OPM a
list of all covered positions and any
other pertinent information requested.

Subpart I—Law Enforcement
Officers and Firefighters

SOURCE: 58 FR 64367, Dec. 7, 1993, unless
otherwise noted.

§831.901 Applicability and purpose.

(a) This subpart contains regulations
of the Office of Personnel Management
(OPM) to supplement 5 U.S.C. 8336(c),
which establishes special retirement
eligibility for law enforcement officers
and firefighters employed under the
Civil Service Retirement System; b5
U.S.C. 8331(3) (C) and (D), pertaining to
basic pay; 5 U.S.C. 8334(a) (1) and (c),
pertaining to deductions, contribu-
tions, and deposits; 5 U.S.C. 8335(b),
pertaining to mandatory retirement;
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and 5 U.S.C. 8339(d), pertaining to com-
putation of annuity.

(b) The regulations in this subpart
are issued pursuant to the authority
given to OPM in 5 U.S.C. 8347 to pre-
scribe regulations to carry out sub-
chapter III of chapter 83 of title 5 of the
United States Code, and in 5 U.S.C. 1104
to delegate authority for personnel
management to the heads of agencies.

§831.902 Definitions.

In this subpart—

Agency head means, for the executive
branch agencies, the head of an execu-
tive agency as defined in 5 U.S.C. 105;
for the Ilegislative branch, the Sec-
retary of the Senate, the Clerk of the
House of Representatives, or the head
of any other legislative branch agency;
for the judicial branch, the Director of
the Administrative Office of the U.S.
Courts; for the Postal Service, the
Postmaster General; and for any other
independent establishment that is an
entity of the Federal Government, the
head of the establishment. For the pur-
pose of an approval of coverage under
this subpart, agency head is also
deemed to include the designated rep-
resentative of the head of an executive
department as defined in 5 U.S.C. 101,
except that the designated representa-
tive must be a department head-
quarters-level official who reports di-
rectly to the executive department
head, or to the deputy department
head, and who is the sole such rep-
resentative for the entire department.
For the purpose of a denial of coverage
under this subpart, agency head is also
deemed to include the designated rep-
resentative of the agency head, as de-
fined in the first sentence of this defi-
nition, at any level within the agency.

Detention duties means duties that re-
quire frequent direct contact in the de-
tention, direction, supervision, inspec-
tion, training, employment, care,
transportation, or rehabilitation of in-
dividuals suspected or convicted of of-
fenses against the criminal laws of the
United States or the District of Colum-
bia or offenses against the punitive ar-
ticles of the Uniform Code of Military
Justice (10 U.S.C. chapter 47). (See 5
U.S.C. 8331(20).)

Firefighter means an employee, whose
duties are primarily to perform work di-

§831.902

rectly connected with the control and
extinguishment of fires or the mainte-
nance and use of firefighting apparatus
and equipment. Also included in this
definition is an employee engaged in
this activity who is transferred to a su-
pervisory or administrative position.
(See 5 U.S.C. 8331(21).) An employee
whose primary duties are the perform-
ance of routine fire prevention inspec-
tion is excluded from this definition.

Frequent direct contact means per-
sonal, immediate, and regularly-as-
signed contact with detainees while
performing detention duties, which is
repeated and continual over a typical
work cycle.

Law enforcement officer means an em-
ployee, the duties of whose position are
primarily the investigation, apprehen-
sion, or detention of individuals sus-
pected or convicted of offenses against
the criminal laws of the United States,
including an employee engaged in this
activity who is transferred to a super-
visory or administrative position. (See
5 U.S.C. 8331(20).) The definition does
not include an employee whose pri-
mary duties involve maintaining law
and order, protecting life and property,
guarding against or inspecting for vio-
lations of law, or investigating persons
other than persons who are suspected
or convicted of offenses against the
criminal laws of the United States.

Primary duties are those duties of a
position that—

(1) (i) Are paramount in influence or
weight; that is, constitute the basic
reasons for the existence of the posi-
tion;

(i1) Occupy a substantial portion of
the individual’s working time over a
typical work cycle; and

(iii) Are assigned on a regular and re-
curring basis.

(2) Duties that are of an emergency,
incidental, or temporary nature cannot
be considered ‘‘primary’ even if they
meet the substantial portion of time
criterion. In general, if an employee
spends an average of at least 50 percent
of his or her time performing a duty or
group of duties, they are his or her pri-
mary duties.

Primary position means a position
whose primary duties are:

133



§831.903

(1) To perform work directly con-
nected with controlling and extin-
guishing fires or maintaining and using
firefighter apparatus and equipment; or

(2) Investigation, apprehension, or
detention of individuals suspected or
convicted of offenses against the crimi-
nal laws of the United States.

Secondary position means a position
that:

(1) Is clearly in the law enforcement
or firefighting field;

(2) Is in an organization having a law
enforcement or firefighting mission;
and

(3) Is either—

(1) Supervisory; i.e., a position whose
primary duties are as a first-level su-
pervisor of law enforcement officers or
firefighters in primary positions; or

(ii) Administrative; i.e., an executive,
managerial, technical,
semiprofessional, or professional posi-
tion for which experience in a primary
law enforcement or firefighting posi-
tion, or equivalent experience outside
the Federal government, is a pre-
requisite.

[68 FR 64367, Dec. 7, 1993, as amended at 60
FR 3339, Jan. 17, 1995; 66 FR 38524, July 25,
2001; 70 FR 42253, July 22, 2005]

§831.903 Conditions for coverage in
primary positions.

(a) An employee’s service in a posi-
tion that has been determined by the
employing agency head to be a primary
law enforcement officer or firefighter
position is covered under the provi-
sions of 5 U.S.C. 8336(c).

(b) An employee who is not in a pri-
mary position, nor covered while in a
secondary position, and who is detailed
or temporarily promoted to a primary
position is not covered under the provi-
sions of 5 U.S.C. 8336(C)

§831.904 Conditions for coverage in
secondary positions.

(a) An employee’s service in a posi-
tion that has been determined by the
employing agency head to be a sec-
ondary law enforcement officer or fire-
fighter position is covered under the
provisions of 5 U.S.C. 8336(c) if all of
the following criteria are met:

(1) The employee is transferred di-
rectly (i.e., without a break in service
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exceeding 3 days) from a primary posi-
tion to a secondary position; and

(2) If applicable, the employee has
been continuously employed in sec-
ondary positions since transferring
from a primary position without a
break in service exceeding 3 days, ex-
cept that a break in employment in
secondary positions which begins with
an involuntary separation (not for
cause), within the meaning of 8336(d)(1)
of title 5, United States Code, is not
considered in determining whether the
service in secondary positions is con-
tinuous for this purpose.

(b) This requirement for continuous
employment in a secondary position
applies only to voluntary breaks in
service beginning after January 19,
1988.

(c) An employee who is not in a pri-
mary position, nor covered while in a
secondary position, and who is detailed
or temporarily promoted to a sec-
ondary position is not covered under
the provisions of 5 U.S.C. 8336(c).

(d) The service of an employee who is
in a position on January 19, 1988, that
has been approved as a secondary posi-
tion under this subpart will continue
to be covered under the provisions of 5
U.S.C. 8336(c) as long as the employee
remains in that position without a vol-
untary break in service, and coverage
is not revoked by OPM under §831.911,
or by the agency head.

§831.905

(a) An agency head’s determination
that a position is a primary position
must be based solely on the official po-
sition description of the position in
question, and any other official de-
scription of duties and qualifications.
The official documentation for the po-
sition must establish that it satisfies
the requirements defined in §831.902.

(b) A determination under §831.904
must be based on the official position
description and any other evidence
deemed appropriate by the agency head
for making the determination.

Evidence.

§831.906 Requests from individuals.

(a) An employee who requests credit
for service under 5 U.S.C. 8336(c) bears
the burden of proof with respect to
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that service, and must provide the em-
ploying agency with all pertinent in-
formation regarding duties performed,
including—

(1) For law enforcement officers, a
list of the provisions of Federal crimi-
nal law the incumbent is responsible
for enforcing and arrests made; and

(2) For firefighters, number of fires
fought, names of fires fought, dates of
fires, and position occupied while on
firefighting duty.

(b) An employee who is currently
serving in a position that has not been
approved as a primary or secondary po-
sition, but who believes that his or her
service is creditable as service in a pri-
mary or secondary position may re-
quest the agency head to determine
whether or not the employee’s service
should be credited and, if it qualifies,
whether it should be a primary or sec-
ondary position.

(c) A current or former employee (or
the survivor of a former employee) who
believes that a period of past service in
an unapproved position qualifies as
service in a primary or secondary posi-
tion and meets the conditions for cred-
it must follow the procedure in para-
graph (b) of this section. Except as pro-
vided in paragraph (d) of this section,
the request must be made to the agen-
cy where the claimed service was per-
formed.

(d) For a current or former employee
seeking credit under 5 U.S.C. 8336(c) for
service performed at an agency that is
no longer in existence, and for which
there is no successor agency, OPM will
accept, directly from the current or
former employee (or the survivor of a
former employee), a request for a de-
termination as to whether a period of
past service qualifies as service in a
primary or secondary position and
meets the conditions for credit.

(e) Coverage in a position or credit
for past service will not be granted for
a period greater than 1 year prior to
the date that the request from an indi-
vidual is received under paragraphs (b),
(c), or (d) of this section by the employ-
ing agency, the agency where past
service was performed, or OPM.

(f) An agency head, in the case of a
request filed under paragraph (b) or (c)
of this section, or OPM, in the case of
request filed under paragraph (d) of

§831.907

this section, may extend the time limit
for filing when, in the judgment of such
agency head or OPM, the individual
shows that he or she was prevented by
circumstances beyond his or her con-
trol from making the request within
the time limit.

§831.907 Withholdings and contribu-
tions.

(a) During the service covered under
the conditions established by §831.903
and §831.904, the employing agency will
deduct and withhold from the employ-
ee’s base pay the amount required
under 5 U.S.C. 8334(a) for such positions
and submit that amount, together with
agency contributions required by b5
U.S.C. 8334(a), to OPM in accordance
with payroll office instructions issued
by OPM.

(b) If the correct withholdings and/or
Government contributions are not sub-
mitted to OPM for any reason whatso-
ever, including cases in which it is fi-
nally determined that past service of a
current or former employee was sub-
ject to the higher deduction and Gov-
ernment contribution rates, the em-
ploying agency must correct the error
by submitting the correct amounts (in-
cluding both employee and agency
shares) to OPM as soon as possible.
Even if the agency waives collection of
the overpayment of pay under any
waiver authority that may be available
for this purpose, such as 5 U.S.C. 5584,
or otherwise fails to collect the debt,
the correct amount must still be sub-
mitted to OPM without delay as soon
as possible.

(c) Upon proper application from an
employee, former employee or eligible
survivor of a former employee, an em-
ploying agency or former employing
agency will pay a refund of erroneous
additional withholdings for service
that is found not to have been covered
service. If an individual has paid to
OPM a deposit or redeposit, including
the additional amount required for cov-
ered service, and the deposit or rede-
posit is later determined to be erro-
neous because the service was not cov-
ered service, OPM will pay the refund,
upon proper application, to the indi-
vidual, without interest.

(d) The additional employee with-
holding and agency contribution for
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covered or creditable service properly
made as required under 5 TU.S.C.
8334(a)(1) or deposited under 5 U.S.C.
8334(c) are not separately refundable,
even in the event that the employee or
his or her survivor does not qualify for
a special annuity computation under 5
U.S.C. 8339(d).

(e) While an employee who does not
hold a primary or secondary position is
detailed or temporarily promoted to a
primary or secondary position, the ad-
ditional withholdings and agency con-
tributions will not be made. While an
employee who does hold a primary or
secondary position is detailed or tem-
porarily promoted to a position which
is not a primary or secondary position,
the additional withholdings and agency
contributions will continue to be made.

[68 FR 64367, Dec. 7, 1993, as amended at 60
FR 3339, Jan. 17, 1995]

§831.908 Mandatory separation.

(a) The mandatory separation provi-
sions of 5 U.S.C. 8335(b) apply to all law
enforcement officers and firefighters in
primary and secondary positions. A
mandatory separation under section
8335(b) is not an adverse action under
part 752 of this chapter or a removal
action under part 359 of this chapter.
Section 831.502 provides the procedures
for requesting an exemption from man-
datory separation.

(b) In the event an employee is sepa-
rated mandatorily under 5 TU.S.C.
8335(b), or is separated for optional re-
tirement under 5 U.S.C. 8336(c), and
OPM finds that all or part of the min-
imum service required for entitlement
to immediate annuity was in a position
which did not meet the requirements of
a primary or secondary position and
the conditions set forth in this subpart,
such separation will be considered erro-
neous.

[68 FR 64367, Dec. 7, 1993, as amended at 66
FR 38524, July 25, 2001]

§831.909 Reemployment.

An employee who has been
mandatorily separated under 5 U.S.C.
8335(b) is not barred from reemploy-
ment in any position except a primary
position after age 60. Service by a re-
employed annuitant is not covered by
the provisions of 5 U.S.C. 8336(c).
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§831.910 Review of decisions.

(a) The final decision of an agency
head or OPM issued to an employee,
former employee, or survivor as the re-
sult of a request for determination
filed under §831.906 may be appealed to
the Merit Systems Protection Board
under procedures prescribed by the
Board.

(b) The final decision of an agency
head that a break in service referred to
in §831.904(a)(2) did not begin with an
involuntary separation within the
meaning of 5 U.S.C. 8336(d)(1) may be
appealed to the Merit Systems Protec-
tion Board under procedures prescribed
by the Board.

[66 FR 38524, July 25, 2001]

§831.911 Oversight of coverage deter-
minations.

(a) Upon deciding that a position is a
law enforcement officer or firefighter
position, each agency head must notify
OPM (Attention: Associate Director for
Retirement and Insurance) stating the
title of each position, the number of in-
cumbents, and whether the position is
primary or secondary. The Director of
OPM retains the authority to revoke
an agency head’s determination that a
position is a primary or secondary po-
sition, or that an individual’s service
in any other position is creditable
under 5 U.S.C. 8336(c).

(b) Bach agency must establish a file
containing each coverage determina-
tion made by an agency head under
§831.903 and §831.904, and all back-
ground material used in making the de-
termination.

(c) Upon request by OPM, the agency
will make available the entire coverage
determination file for OPM to audit to
ensure compliance with the provisions
of this subpart.

(d) Upon request by OPM, an agency
must submit to OPM a list of all cov-
ered positions and any other pertinent
information requested.

(e) A coverage determination issued
by OPM or its predecessor, the Civil
Service Commission, will not be re-
opened by an employing agency, unless
the agency head determines that new
and material evidence is available
that, despite due diligence, was not
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available before the decision was

issued.

REGULATIONS PERTAINING TO
NONCODIFIED STATUTES

§831.912 Elections to be deemed a law
enforcement officer for retirement
purposes by certain police officers
employed by the Metropolitan
Washington Airports Authority
(MWAA).

(a) Who may elect. Metropolitan
Washington Airports Authority
(MWAA) police officers employed as
members of the MWAA police force as
of December 21, 2000, who are covered
by the provisions of the Civil Service
Retirement System by 49 TU.S.C.
49107(b) may elect to be deemed a law
enforcement officer for retirement pur-
poses and have past service as a mem-
ber of the MWAA and Federal Aviation
Administration police forces credited
as law enforcement officer service.

(b) Procedure for making an election.
Elections by an MWAA police officer to
be treated as a law enforcement officer
for retirement purposes must be made
in writing to the MWAA and filed in
the employee’s personnel file in accord-
ance with procedures established by
OPM in consultation with the MWAA.

(c) Time limit for making an election.
An election under paragraph (a) of this
section must be made either before the
MWAA police officer separates from
service with the MWAA or July 25, 2002.

(d) Effect of an election. An election
under paragraph (a) of this section is
effective on the beginning of the first
pay period following the date of the
MWAA police officer’s election.

(e) Irrevocability. An election under
paragraph (a) of this section becomes
irrevocable when received by the
MWAA.

(f) Employee payment for past service.
(1) An MWAA police officer making an
election under this section must pay an
amount equal to the difference between
law enforcement officer retirement de-
ductions and retirement deductions ac-
tually paid by the police officer for the
police officer’s past police officer serv-
ice with the Metropolitan Washington
Airports Authority and Federal Avia-
tion Administration. The amount paid
under this paragraph shall be computed
with interest in accordance with 5
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U.S.C. 8334(e) and paid to the MWAA
prior to separation.

(2) Starting with the effective date
under paragraph (d) of this section, the
MWAA must make deductions and
withholdings from the electing MWAA
police officer’s base pay in accordance
with 56 CFR 831.907.

(g) Employer contributions. (1) Upon
the police officer’s payment for past
service credit under paragraph (f) of
this section, the MWAA must, in ac-
cordance with procedures established
by OPM, pay into the Civil Service Re-
tirement and Disability Fund the addi-
tional agency retirement contribution
amounts required for the police offi-
cer’s past service, plus interest.

(2) Starting with the effective date
under paragraph (d) of this section, the
MWAA must make agency contribu-
tions for the electing police officer in
accordance with 5 CFR 831.907.

(h) Mandatory Separation. (1) An
MWAA police officer who elects to be
treated as a law enforcement officer for
CSRS retirement purposes is subject to
the mandatory separation provisions of
5 U.S.C. 8335(b) and 5 CFR 831.502(a).

(2) The President and Chief Operating
Officer of the MWAA is deemed to be
the head of an agency for the purpose
of exempting an MWAA police officer
from mandatory separation in accord-
ance with the provisions of 5 U.S.C.
8335(b) and 5 CFR 831.502.

(i) Reemployment. An MWAA police
officer who has been mandatorily sepa-
rated under 5 U.S.C. 8335(b) is not
barred from reemployment after age 60
in any position except a CSRS primary
or secondary law enforcement officer
position or a FERS rigorous law or sec-
ondary enforcement officer position.
Service by a reemployed former MWAA
police officer who retired under 5
U.S.C. 8336(c) is not covered by the pro-
visions of 5 U.S.C. 8336(c).

[66 FR 38524, July 25, 2001]
Subpart J—CSRS Offset

SOURCE: 57 FR 38743, Aug. 27, 1992, unless
otherwise noted.
§831.1001 Purpose.

This subpart sets forth the provisions
concerning employees and Members
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who are simultaneously covered by the
0ld Age, Survivors, and Disability In-
surance (OASDI) tax and the Civil
Service Retirement System (CSRS).
Except as provided under this subpart,
these employees and Members are
treated the same as other covered em-
ployees and Members under the CSRS.

§831.1002 Definitions.

Contribution and benefit base means
the contribution and benefit base in ef-
fect with respect to the tax year in-
volved, as determined under section 230
of the Social Security Act (42 U.S.C.
430).

CSRS means the Civil Service Retire-
ment System established under sub-
chapter III of chapter 83 of title 5,
United States Code.

Employee means an employee subject
to CSRS.

Federal service means service covered
under CSRS and subject to the OASDI
tax by operation of section 101 of Pub-
lic Law 98-21 (42 U.S.C. 410(a)). Federal
service does not include—

(1) Service performed before January
1, 1984;

(2) Service subject to the OASDI tax
only (that is, no simultaneous CSRS
deductions), except in the case of an
employee or Member who elected not
to have any CSRS deductions withheld
from salary pursuant to section
208(a)(1)(A) of Public Law 98-168, 97
Stat. 1111, or section 2206(b) of Public
Law 98-369, 98 Stat. 1059, (relating to
certain senior officials; and

(3) Service subject to the full rate of
CSRS deductions (7, 7%, or 8 percent)
and the OASDI tax, pursuant to an
election under section 208(a)(1)(B) of
Public Law 98-168, 97 Stat. 1111, except
in the case of an employee or Member
who elects to become subject to this
subpart under section 301(b) of Public
Law 99-335, 100 Stat. 599.

Federal wages means basic pay, as de-
fined under 5 U.S.C. 8331(4), of an em-
ployee or Member performing Federal
service.

Member means a Member of Congress
as defined by 5 U.S.C. 8331(2).

OASDI tar means, with respect to
Federal wages, the Old Age, Survivors,
and Disability Insurance tax imposed
under section 3101(a) of the Internal
Revenue Code of 1986 (31 U.S.C. 3101(a)).

5 CFR Ch. | (1-1-15 Edition)

§831.1003 Deductions from pay.

(a) Except as otherwise provided in
this section, the employing agency, the
Secretary of the Senate, or the Clerk of
the House of Representatives must
withhold 7 percent of an employee’s
Federal wages to cover both the OASDI
tax and the CSRS deduction. The dif-
ference between the OASDI tax and the
full amount withheld under this para-
graph is the CSRS deduction.

(b) For a Congressional employee as
defined by 5 U.S.C. 2107 and a law en-
forcement officer or firefighter as de-
fined by 5 U.S.C. 8331, the appropriate
percentage under paragraph (a) of this
section is 7% percent.

(c) For a Member, a judge of the
United States Court of Military Ap-
peals, a United States magistrate, and
a bankruptcy judge as defined by 5
U.S.C. 8331(22), the appropriate percent-
age under paragraph (a) of this section
is 8 percent.

(d) For any amount of Federal wages
paid after reaching the contribution
and benefit base calculated including
all wages, but before reaching the con-
tribution and benefit base calculated
using only Federal wages, the amount
withheld under this section is the dif-
ference between 7, 7Y%, or 8 percent, as
appropriate, and the OASDI tax rate,
even though the Federal wages in ques-
tion are not subject to the OASDI tax.

(e) For any amount of Federal wages
paid after reaching the contribution
and benefit base calculated on the basis
of Federal wages only, the full percent-
age required under paragraph (a), (b),
or (c¢) of this section (7, 7%, or 8 per-
cent) must be withheld from Federal
wages.

§831.1004 Agency contributions.

The employing agency, the Secretary
of the Senate, and the Clerk of the
House of Representatives must submit
to OPM, in accordance with instruc-
tions issued by OPM, a contribution to
the CSRS equal to the amount required
to be contributed for the employee or
Member under 5 U.S.C. 8334(a)(1) as if
the employee or Member were not sub-
ject to the OASDI tax.
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§831.1005 Offset from nondisability
annuity.

(a) OPM will reduce the annuity of an
individual who has performed Federal
service, if the individual is entitled, or
on proper application would be enti-
tled, to old-age benefits under title II
of the Social Security Act.

(b) The reduction required under
paragraph (a) of this section is effec-
tive on the 1st day of the month during
which the employee—

(1) Is entitled to an annuity under
CSRS; and

(2) Is entitled, or on proper applica-
tion would be entitled, to old-age bene-
fits under title II of the Social Security
Act.

(c) Subject to paragraphs (d) and (e)
of this section, the amount of the re-
duction required under paragraph (a) of
this section is the lesser of—

(1) The difference between—

(i) The Social Security old-age ben-
efit for the month referred to in para-
graph (b) of this section; and

(ii) The old-age benefit that would be
payable to the individual for the month
referred to in paragraph (b) of this sec-
tion, excluding all wages from Federal
service, and assuming the annuitant
was fully insured (as defined by section
215(a) of the Social Security Act (42
U.S.C. 414(a)); or

(2) The product of—

(i) The old-age benefit to which the
individual is entitled or would, on
proper application, be entitled; and

(ii) A fraction—

(A) The numerator of which is the
annuitant’s total Federal service,
rounded to the nearest whole number
of years not exceeding 40 years; and

(B) The denominator of which is 40.

(d) Cost-of-living adjustments under 5
U.S.C. 8340 occurring after the effective
date of the reduction required under
paragraph (a) of this section will be
based on only the annuity remaining
after reduction under this subpart.

(e) The amounts for paragraphs
(c))(d), (c))(di), and (c)(2)(i) of this
section are computed without regard to
subsections (b) through (1) of section
203 of the Social Security Act (42
U.S.C. 403) (relating to reductions in
Social Security benefits), and without
applying the provisions of the second
sentence of section 215(a)(7)(B)(i) or

§831.1006

section 214(d)(5)(ii) of the Social Secu-
rity Act (42 U.S.C. 415(a)(7)(B)(i) or
415(d)(5)(ii) (relating to part of the
computation of the Social Security
windfall elimination provisions).

(f) OPM will accept the determina-
tion of the Social Security Administra-
tion, submitted in a form prescribed by
OPM, concerning entitlement to Social
Security benefits and the date thereof.

§831.1006 Offset from disability or sur-
vivor annuity.

(a) OPM will reduce the disability an-
nuity (an annuity under 5 U.S.C. 8337)
of an individual who performed Federal
service, if the individual is (or would
on proper application be) entitled to
disability payments under section 223
of the Social Security Act (42 U.S.C.
423).

(b)(1) Before an application for dis-
ability retirement under 5 U.S.C. 8337
can be finally approved in the case of
an employee who has Federal service,
the applicant must provide OPM with—

(i) Satisfactory evidence that the ap-
plicant has filed an application for dis-
ability insurance benefits under sec-
tion 223 of the Social Security Act; or

(ii) An official statement from the
Social Security Administration that
the individual is not insured for dis-
ability insurance benefits as defined in
section 223(c)(1) of the Social Security
Act.

(2) A disability retirement applica-
tion under 5 U.S.C. 8337 will be dis-
missed when OPM is notified by the So-
cial Security Administration that the
application referred to in paragraph
(b)(1)(i) of this section has been with-
drawn unless the evidence described in
paragraph (b)(1)(ii) of this section has
been provided.

(c) OPM will reduce a survivor annu-
ity (an annuity under 5 U.S.C. 8341)
based on the service of an individual
who performed Federal service, if the
survivor annuitant is entitled, or on
proper application would be entitled, to
survivor benefits under section 202 (d),
(e), or (f) (relating to children’s, wid-
ow’s, and widowers’ benefits, respec-
tively) of the Social Security Act (42
U.S.C. 202 (d), (e), or ().

(d) The reduction required under
paragraphs (a) and (c) of this section
begins (or is reinstated) on the 1st day
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of the month during which the dis-
ability or survivor annuitant—

(1) Is entitled to disability or sur-
vivor annuity under CSRS; and

(2) Is entitled, or on proper applica-
tion would be entitled, to disability or
survivor benefits under the Social Se-
curity Act provisions mentioned in
paragraphs (a) and (c) of this section,
respectively.

(e) The reduction under paragraphs
(a) and (c) of this section will be com-
puted and adjusted in a manner con-
sistent with the provisions of
§831.1005(c) through (e).

(f) A reduction under paragraph (a) or
(c) of this section stops on the date en-
titlement to the disability or survivor
benefits under title II of the Social Se-
curity Act terminates. In the case of a
disability or survivor annuitant who
has not made proper application for the
Social Security benefit, the reduction
under paragraph (a) or (c) of this sec-
tion stops on the date entitlement to
such disability or survivor benefits
would otherwise terminate. If a Social
Security benefit is reduced under any
provision of the Social Security Act,
even if reduced to zero, entitlement to
that benefit is not considered to have
terminated.

(g) OPM will accept the determina-
tion or certification of the Social Secu-
rity Administration, submitted in a
form prescribed by OPM, concerning
entitlement to Social Security dis-
ability or survivor benefits and the be-
ginning and ending dates thereof.

(h) If a disability annuitant who is
not entitled to disability benefits
under title II of the Social Security
Act subsequently becomes entitled to
old-age benefits under the Social Secu-
rity Act, a reduction under §831.1005
will begin on the 1st day of the month
during which the annuitant becomes
entitled, or on proper application
would be entitled, to Social Security
old-age insurance benefits.

Subpart K—Prohibition on
Payments of Annuities

§831.1101 Scope.

This subpart prescribes the proce-
dures to be followed in determining
whether payment of an annuity under
subchapter III of chapter 83 of title 5,
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United States Code, is prohibited by
subchapter II of that chapter.

§831.1102

As used in this subpart, ‘‘annuitant”
means an individual who, on the basis
of his service, or as a survivor annu-
itant, has met all the requirements of
subchapter III of chapter 83 of title 5,
United States Code, for title to an an-
nuity and has filed claim therefor.

Definitions.

§831.1104 Notice.

When the Associate Director deter-
mines that subchapter II of chapter 83
of title 5, United States Code, appears
to prohibit payment of annuity, he
shall notify the annuitant in writing of
his intention to withhold payment of
the annuity. The notice shall set forth
the reasons for this determination. The
notice may be served by registered or
certified mail and shall inform the an-
nuitant that he is entitled to submit
an answer and request a hearing.

[34 FR 17618, Oct. 31, 1969]

§831.1105 Answer; request for hearing.

(a) The annuitant has 30 calendar
days from the day he receives the no-
tice within which to submit an answer
and to request a hearing. The Associate
Director may extend this time limit for
good cause shown. If the annuitant an-
swers, he shall specifically admit,
deny, or explain each fact alleged in
the notice, unless he states that he is
without knowledge. If a hearing is de-
sired, the annuitant must file a specific
request therefor with or as a part of his
answer.

(b) An annuitant who fails to answer
or to request a hearing within the time
permitted under paragraph (a) of this
section is considered to have waived
his right to answer or to a hearing. If
an annuitant neither answers nor re-
quests a hearing within the time per-
mitted, or answers but fails to request
a hearing, the Associate Director shall
decide the case on the basis of the ad-
ministrative record, including the no-
tice and any documents, affidavits, or
other relevant evidence. The decision
of the Associate Director shall (1) be
served on the annuitant or his counsel
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by certified or registered mail; (2) in-
clude a statement of findings and con-
clusions with the reasons therefor; and
(3) become the final decision of OPM
unless the case is appealed or reviewed
pursuant to §831.1111.

[34 FR 17618, Oct. 31, 1969]

§831.1106 Hearing.

(a) OPM’s hearing examiner shall
preside at any hearing held pursuant to
this subpart, unless OPM designates
another presiding officer. The presiding
officer shall fix the time and place of
the hearing after giving due consider-
ation to the convenience of the annu-
itant. The hearing is open to the public
unless otherwise ordered by OPM or
the presiding officer.

(b) The hearing shall be recorded by
an official reporter designated by OPM.
OPM shall furnish to the annuitant,
without charge, a copy of the tran-
script of the hearing.

§831.1107

The presiding officer may:

(a) Administer oaths and affirma-
tions;

(b) Rule upon offers of proof and re-
ceive relevant evidence;

(c) Fix the time and place of hearing;

(d) Regulate the course of the hear-
ing;

(e) Exclude any person from the hear-
ing for contumacious conduct or mis-
behavior that obstructs the hearing;

(f) Hold conferences for simplifica-
tion of the issues, or for any other pur-
pose;

(g) Dispose of procedural requests or
similar matters;

(h) Authorize the filing of briefs and
set the time for filing;

(i) Make initial decisions; and

(j) Take any other action in the
course of the proceeding consistent
with the purposes of this subpart.

Powers of presiding officers.

§831.1108 Witnesses.

(a) Witnesses shall testify under oath
or affirmation and shall be subject to
cross-examination.

(b) Each party is responsible for se-
curing the attendance of his witnesses.
OPM has no power of subpena in these
cases.

§831.1112

§831.1109 Evidence.

(a) Rules of evidence are not strictly
applied, but the presiding officer shall
exclude irrelevant or unduly repeti-
tious evidence.

(b) Each exhibit of a documentary
character shall be submitted to the
presiding officer, duly marked, and
made a part of the record. An exhibit
does not become evidence unless re-
ceived in evidence by the presiding offi-
cer.

§831.1110 Initial decision.

(a) Upon completion of a hearing pur-
suant to §831.1106, the presiding officer
shall make and file an initial decision,
a copy of which shall be served on each
party or counsel by certified or reg-
istered mail.

(b) The initial decision shall include
a statement of findings and conclu-
sions, with the reasons therefor, and
shall be based upon a consideration of
the entire record.

(c) The initial decision shall become
the final decision of OPM unless the
case is appealed or reviewed pursuant
to §831.1111.

§831.1111 Appeal and review.

(a) An appeal from an initial deci-
sion, or a decision of the Associate Di-
rector under §831.1105(b), may be made
to OPM, with service on the other
party, within 30 calendar days from the
date of the decision. An appeal shall be
in writing and shall state plainly and
concisely the grounds for the appeal,
with a specific reference to the record
when issues of fact are raised. The
other party may file an opposition to
the appeal within 15 days after service
on him. On notice to the parties, OPM
may extend the time limits prescribed
in this paragraph.

(b) Within 30 calendar days from the
date of an initial decision or a decision
of the Associate Director, OPM, on its
own motion, may direct that the
record be certified to it for review.

[34 FR 17618, Oct. 31, 1969]

§831.1112

(a) On appeal from or review of an
initial decision or a decision of the As-
sociate Director, OPM shall decide the

Final decision.
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case on the record. The record shall in-
clude the notice, answer, transcript of
testimony and exhibits, briefs, the ini-
tial decision or the decision of the As-
sociate Director, the papers filed in
connection with the appeal and opposi-
tion to the appeal and all other papers,
requests and exceptions filed in the
proceeding.

(b) OPM may adopt, modify, or set
aside the findings, conclusions, or
order of the presiding officer or the As-
sociate Director.

(c) The final decision of OPM shall be
in writing and include a statement of
findings and conclusions, the reasons
or basis therefor, and an appropriate
order, and shall be served on the par-
ties.

[33 FR 12498, Sept. 4, 1968, as amended at 34
FR 17618, Oct. 31, 1969]

Subpart L—Disability Retirement

SOURCE: 58 FR 49179, Sept. 22, 1993, unless
otherwise noted.

§831.1201 Introduction.

This subpart sets out the require-
ments an employee must meet to qual-
ify for disability retirement, how an
employee applies for disability retire-
ment, how an agency applies for dis-
ability retirement for an employee,
when a disability annuity ends, an in-
dividual’s retirement rights after the
disability annuity ends, and the effect
of reemployment in the Federal service
on a disability annuitant.

§831.1202 Definitions.

As used in this subpart—

Accommodation means an adjustment
made to an employee’s job or work en-
vironment that enables the employee
to perform the duties of the position.
Reasonable accommodation may in-
clude modifying the worksite; adjust-
ing the work schedule; restructuring
the job; obtaining or modifying equip-
ment or devices; providing inter-
preters, readers, or personal assistants;
and reassigning or retraining the em-
ployee.

Basic pay means the pay an employee
receives that is subject to civil service
retirement deductions. The definition
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is the same as the definition of ‘‘basic
pay’’ under 5 U.S.C. 8331(3).

Commuting area means the geographic
area that usually constitutes one area
for employment purposes. It includes a
population center (or two or more
neighboring ones) and the surrounding
localities in which people live and can
reasonably be expected to travel back
and forth daily from home to work in
their usual employment.

Disabled and disability mean unable or
inability, because of disease or injury,
to render useful and efficient service in
the employee’s current position, or in a
vacant position in the same agency at
the same grade or pay level for which
the individual is qualified for reassign-
ment.

Examination and reeramination mean
an evaluation of evidentiary material
related to the question of disability.
Unless OPM exercises its choice of a
physician, the cost of providing med-
ical documentation rests with the em-
ployee or disability annuitant, who
must provide any information OPM
needs to make an evaluation.

Medical condition means a health im-
pairment resulting from a disease or
injury, including a psychiatric disease.
This is the same definition of ‘‘medical
condition” as in §339.104 of this chap-
ter.

Medical documentation and documenta-
tion of a medical condition mean a state-
ment from a licensed physician or
other appropriate practitioner that
provides information OPM considers
necessary to determine an individual’s
entitlement to benefits under this sub-
part. Such a statement must meet the
criteria set forth in §339.104 of this
chapter.

Permanent position means an appoint-
ment without time limitation.

Physician and practitioner have the
same meanings given in §339.104 of this
chapter.

Qualified for reassignment means able
to meet the minimum requirements for
the grade and series of the vacant posi-
tion in question.

Same grade or pay level means, in re-
gard to a vacant position within the
same pay system as the employee cur-
rently occupies, the same grade and an
equivalent amount of basic pay. A posi-
tion under a different pay system or
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schedule is at the ‘‘same pay level” if
the representative rate, as defined in
§532.401 of this chapter, equals the rep-
resentative rate of the employee’s cur-
rent position.

Useful and efficient service means (1)
acceptable performance of the critical
or essential elements of the position;
and (2) satisfactory conduct and at-
tendance.

Vacant position means an unoccupied
position of the same grade or pay level
and tenure for which the employee is
qualified for reassignment that is lo-
cated in the same commuting area and
is serviced by the same appointing au-
thority of the employing agency. The
vacant position must be full time, un-
less the employee’s current position is
less than full time, in which case the
vacant position must have a work
schedule of no less time than that of
the current position. In the case of an
employee of the United States Postal
Service, a vacant position does not in-
clude a position in a different craft or
a position to which reassignment
would be inconsistent with the terms
of a collective bargaining agreement
covering the employee.

§831.1203 Basic requirements for dis-
ability retirement.

(a) Except as provided in paragraph
(b) of this section, the following condi-
tions must be met for an individual to
be eligible for disability retirement:

(1) The individual must have com-
pleted at least 5 years of civilian serv-
ice that is creditable under the Civil
Service Retirement System.

(2) The individual must, while em-
ployed in a position subject to the Civil
Service Retirement System, have be-
come disabled because of a medical
condition, resulting in a service defi-
ciency in performance, conduct, or at-
tendance, or if there is no actual serv-
ice deficiency, the disabling medical
condition must be incompatible with
either useful and efficient service or re-
tention in the position.

(3) The disabling medical condition
must be expected to continue for at
least 1 year from the date the applica-
tion for disability retirement is filed.

(4) The employing agency must be
unable to accommodate the disabling

§831.1204

medical condition in the position held
or in an existing vacant position.

(5) An application for disability re-
tirement must be filed with the em-
ploying agency before the employee or
Member separates from service, or with
the former employing agency or the Of-
fice of Personnel Management (OPM)
within 1 year thereafter. This time
limit can be waived only in certain in-
stances explained in §831.1204.

(b) A National Guard technician who
is retiring under the special provisions
of 5 U.S.C. 8337(h) is not required to
meet the conditions given in para-
graphs (a) (2), (3), and (4) of this sec-
tion. Instead, the individual must be
disabled for membership in the Na-
tional Guard or for the military grade
required to hold his or her position and
meet the other eligibility requirements
under 5 U.S.C. 8337(h)(2).

[68 FR 49179, Sept. 22, 1993, as amended at 63
FR 17049, Apr. 8, 1998]

§831.1204 Filing disability retirement
applications: General.

(a) Except as provided in paragraphs
(c) and (d) of this section, an applica-
tion for disability retirement is timely
only if it is filed with the employing
agency before the employee or Member
separates from service, or with the
former employing agency or OPM with-
in 1 year thereafter.

(b) An application for disability re-
tirement that is filed with OPM, an
employing agency or former employing
agency by personal delivery is consid-
ered filed on the date on which OPM,
the employing agency or former em-
ploying agency receives it. The date of
filing by facsimile is the date of the
facsimile. The date of filing by mail is
determined by the postmark date; if no
legible postmark date appears on the
mailing, the application is presumed to
have been mailed 5 days before its re-
ceipt, excluding days on which OPM,
the employing agency or former em-
ploying agency, as appropriate, is
closed for business. The date of filing
by commercial overnight delivery is
the date the application is given to the
overnight delivery service.

(c) An application for disability re-
tirement that is filed with OPM or the
applicant’s former employing agency
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within 1 year after the employee’s sep-
aration, and that is incompletely exe-
cuted or submitted in a letter or other
form not prescribed by OPM, is deemed
timely filed. OPM will not adjudicate
the application or make payment until
the application is filed on a form pre-
scribed by OPM.

(d) OPM may waive the 1-year time
limit if the employee or Member is
mentally incompetent on the date of
separation or within 1 year thereafter,
in which case the individual or his or
her representative must file the appli-
cation with the former employing
agency or OPM within 1 year after the
date the individual regains competency
or a court appoints a fiduciary, which-
ever is earlier.

(e) An agency may consider the exist-
ence of a pending disability retirement
application when deciding whether and
when to take other personnel actions.
An employee’s filing for disability re-
tirement does not require the agency
to delay any appropriate personnel ac-
tion.

[63 FR 17049, Apr. 8, 1998]

§831.1205 Agency-filed disability re-
tirement applications.

(a) Basis for filing an application for an
employee. An agency must file an appli-
cation for disability retirement of an
employee who has 5 years of civilian
Federal service when all of the fol-
lowing conditions are met:

(1) The agency has issued a decision
to remove the employee;

(2) The agency concludes, after its re-
view of medical documentation, that
the cause for unacceptable perform-
ance, attendance, or conduct is disease
or injury;

(3) The employee is institutionalized,
or the agency concludes, based on a re-
view of medical and other information,
that the employee is incapable of mak-
ing a decision to file an application for
disability retirement;

(4) The employee has no personal rep-
resentative or guardian; and

(5) The employee has no immediate
family member who is willing to file an
application on his or her behalf.

(b) Agency procedures. (1) When an
agency issues a decision to remove an
employee and not all of the conditions
described in paragraph (a) of this sec-
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tion have been satisfied, but the re-
moval is based on reasons apparently
caused by a medical condition, the
agency must advise the employee in
writing of his or her possible eligibility
for disability retirement.

(2) If the agency is filing a disability
retirement application on the employ-
ee’s behalf, the agency must inform the
employee in writing at the same time
it informs the employee of its removal
decision, or at any time before the sep-
aration is effected, that—

(i) The agency is submitting a dis-
ability retirement application on the
employee’s behalf to OPM;

(ii) The employee may review any
medical information in accordance
with the criteria in §294.106(d) of this
chapter; and

(iii) The action does not affect the
employee’s right to submit a voluntary
application for retirement under this
part.

(3) When an agency submits an appli-
cation for disability retirement to
OPM on behalf of an employee, it must
provide OPM with copies of the deci-
sion to remove, the medical docu-
mentation, and any other documents
needed to show that the cause for re-
moval is due to a medical condition.
Following separation, the agency must
provide OPM with a copy of the docu-
mentation of the separation.

(c) OPM procedures. (1) OPM will not
act on any application for disability re-
tirement filed by an agency on behalf
on an employee until it receives the ap-
propriate documentation of the separa-
tion. When OPM receives a complete
application for disability retirement
under this section, it will notify the
former employee that it has received
the application, and that he or she may
submit medical documentation. OPM
will determine entitlement to dis-
ability benefits under §831.1206.

(2) OPM will cancel any disability re-
tirement when a final decision of an
administrative authority or court re-
verses the removal action and orders
the reinstatement of an employee to
the agency rolls.
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§831.1206 Evidence supporting entitle-
ment to disability benefits.

(a) Evidence to support disability retire-
ment application. (1) Before OPM deter-
mines whether an individual meets the
basic requirements for disability re-
tirement under §831.1203, an applicant
for disability retirement or the em-
ploying agency must submit to OPM
the following forms included in Stand-
ard Form 2824, ‘‘Documentation in Sup-
port of Disability Retirement Applica-
tion:”

(i) Standard Form 2824A—‘Appli-
cant’s Statement;”’

(ii) Standard Form 2824B—‘‘Super-
visor’s Statement;”’

(iii) Standard Form 2824D—‘‘Agency
Certification or Reassignment and Ac-
commodation Efforts;”’ and

(iv) Standard Form 2824E—‘Dis-
ability Retirement Application Check-
list.”

(2) Standard Form 2824C—‘‘Physi-
cian’s Statement’” and the supporting
medical documentation may be sub-
mitted directly to OPM.

(3) The applicant, or the employing
agency, must also obtain and submit
additional documentation as may be
required by OPM to determine entitle-
ment to the disability retirement ben-
efit.

(4) Refusal by the applicant, physi-
cian, or employing agency to submit
the documentation OPM has deter-
mined is necessary to decide eligibility
for disability retirement is grounds for
disallowance of the application.

(b) OPM procedures for processing a
disability retirement application. (1) OPM
will review the documentation sub-
mitted under paragraph (a) of this sec-
tion in support of an application for
disability retirement to determine
whether the applicant has met the con-
ditions stated in §831.1203 of this part.
OPM will issue its decision in writing
to the applicant and to the employing
agency. The decision will include a
statement of the findings and conclu-
sions, and an explanation of the right
to request consideration under §831.109
of this part.

(2) OPM may rescind a decision to
allow an application for disability re-
tirement at any time if there is an in-
dication of error in the original deci-
sion, such as fraud or misstatement of
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fact, or if additional medical docu-
mentation is needed. The written noti-
fication will include a statement of the
findings and conclusions, and an expla-
nation of the right to request reconsid-
eration under §831.109 of this part.

(c) Medical examination. OPM may
offer the applicant a medical examina-
tion when it determines that addi-
tional medical evidence is necessary to
make a decision on an application. The
medical evaluation will be conducted
by a medical officer of the United
States or a qualified physician or board
of physicians designated by OPM. The
applicant’s refusal to submit to an ex-
amination is grounds for disallowance
of the application.

(d) Responsibility for providing evi-
dence. It is the responsibility of the ap-
plicant to obtain and submit docu-
mentation that is sufficient for OPM to
determine whether there is a service
deficiency, caused by disease or injury,
of sufficient degree to preclude useful
and efficient service, or a medical con-
dition that warrants restriction from
the critical task or duties of the posi-
tion held. It is also the responsibility
of the disability annuitant to obtain
and submit evidence OPM requires to
show continuing entitlement to dis-
ability benefits.

§831.1207 Withdrawal of disability re-
tirement applications.

(a) OPM will honor, without ques-
tion, an applicant’s request to with-
draw an employee-filed disability re-
tirement application if it receives the
withdrawal request before the employ-
ing agency has separated the current
employee, or, if the employee has al-
ready separated from the service, the
withdrawal request is received before
the official notice of approval has been
issued by OPM. Similarly, OPM will
honor, without question, an agency’s
request to withdraw an agency-filed
disability retirement application if it
receives the withdrawal request before
the employee has separated from the
service. Once the request to withdraw
the application is accepted, an appli-
cant must reapply to receive any fur-
ther consideration.

(b) Withdrawal of a disability retire-
ment application does not ensure the
individual’s continued employment. It
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is the employing agency’s responsi-
bility to determine whether it is appro-
priate to continue to employ the indi-
vidual.

(c) OPM considers voluntary accept-
ance of a permanent position in which
the employee has civil service retire-
ment coverage, including a position at
a lower grade or pay level, to be a with-
drawal of the employee’s disability re-
tirement application. The employing
agency must notify OPM immediately
when an applicant for disability retire-
ment accepts a position of this type.

(d) OPM also considers a disability
retirement application to be withdrawn
when the agency reports to OPM that
it has reassigned an applicant or an
employee has refused a reassignment
to a vacant position, or the agency re-
ports to OPM that it has successfully
accommodated the medical condition
in the employee’s current position.
Placement consideration is limited
only by agency authority and can
occur after OPM’s allowance of the ap-
plication up to the date of separation
for disability retirement. The employ-
ing agency must notify OPM imme-
diately if any of these events occur.

(e) After OPM allows a disability re-
tirement application and the employee
is separated, the application cannot be
withdrawn. However, an individual en-
titled to a disability annuity may de-
cline to accept all or any part of the
annuity under the waiver provisions of
5 U.S.C. 8345(d) or request to be found
medically recovered under §831.1208(e)
of this part.

§831.1208 Termination of disability
annuity because of recovery.

(a) Each annuitant receiving dis-
ability annuity from the Fund shall be
examined under the direction of OPM
at the end of 1 year from the date of
disability retirement and annually
thereafter until the annuitant becomes
60 years of age unless the disability is
found by OPM to be permanent in char-
acter. OPM may order a medical or
other examination at any time to de-
termine the facts relative to the nature
and degree of disability of the annu-
itant. Failure to submit to reexamina-
tion shall result in suspension of annu-
ity.
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(b) A disability annuitant may re-
quest medical reevaluation under the
provisions of this section at any time.
OPM will reevaluate the medical condi-
tion of disability annuitants age 60 or
over only on their own request.

(c) Recovery based on medical docu-
mentation. When an examination or re-
evaluation shows that a disability an-
nuitant has medically recovered from
the disability, OPM will terminate the
annuity effective on the first day of the
month beginning 1 year after the date
of the medical examination showing re-
covery.

(d) Recovery based on reemployment
by the Federal Government. Reemploy-
ment by an agency at any time before
age 60 is evidence of recovery if the re-
employment is in a permanent position
at the same or higher grade or pay
level as the position from which the
disability annuitant retired. The per-
manent position must be full-time un-
less the position the disability annu-
itant occupied immediately before re-
tirement was less than full-time, in
which case the permanent position
must have a work schedule of no less
time than that of the position from
which the disability annuitant retired.
In this instance, OPM needs no medical
documentation to find the annuitant
recovered. Disability annuity pay-
ments will terminate effective on the
first day of the month following the
month in which the recovery finding is
made under this paragraph.

(e) Recovery based on a voluntary re-
quest. OPM will honor a written and
signed statement of medical recovery
voluntarily filed by a disability annu-
itant when the medical documentation
on file does not demonstrate that the
annuitant is mentally incompetent.
OPM needs no other documentation to
find the annuitant recovered. Dis-
ability annuity payments will termi-
nate effective on the first day of the
month beginning 1 year after the date
of the statement. A disability annu-
itant can withdraw the statement only
if the withdrawal is received by OPM
before annuity payments terminate.

(f) When an agency reemploys a re-
covered disability annuitant at any
grade or rate of pay within the 1-year
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period pending termination of the dis-
ability retirement benefit under para-
graph (c), (d), or (e) of this section,
OPM will terminate the annuity effec-
tive on the date of reemployment.

§831.1209 Termination of disability
annuity because of restoration to
earning capacity.

(a) Restoration to earning capacity. If a
disability annuitant is under age 60 on
December 31 of any calendar year and
his or her income from wages or self-
employment or both during that cal-
endar year equal at least 80 percent of
the current rate of basic pay of the po-
sition occupied immediately before re-
tirement, the annuitant’s earning ca-
pacity is considered to be restored. The
disability annuity will terminate on
the June 30 after the end of the cal-
endar year in which earning capacity is
restored. When an agency reemploys a
restored disability annuitant at any
grade or rate of pay within the 180-day
waiting period pending termination of
the disability retirement benefit, OPM
will terminate the annuity effective on
the date of reemployment.

(b) Current rate of basic pay for the po-
sition occupied immediately before retire-
ment. (1) A disability annuitant’s in-
come for a calendar year is compared
to the gross annual rate of basic pay in
effect on December 31 of that year for
the position occupied immediately be-
fore retirement. The income for most
disability annuitants is based on the
rate for the grade and step which re-
flects the total amount of basic pay
(both the grade and step and any addi-
tional basic pay) in effect on the date
of separation from the agency for dis-
ability retirement. Additional basic
pay is included subject to the premium
pay restrictions of 5 U.S.C. 55645 (c)(1)
and (c)(2). A higher grade and step will
be established if it results from using
either the date of application for dis-
ability retirement or the date of rea-
sonable accommodation, as adjusted by
any increases in basic pay that would
have been effected between each re-
spective date and the date of final sep-
aration. Use of these two alternative
pay setting methods is subject to para-
graph (b)(1) (i) and (ii) of this section.
The highest grade and step established
as a result of setting pay under the
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normal method and the two alternative
methods is designated as the rate of
basic pay for the position occupied im-
mediately before retirement and ap-
plies only to restoration to earning ca-
pacity decisions. In cases involving use
of either of the two alternative pay set-
ting methods, the determination of the
rate of basic pay for the position occu-
pied immediately before retirement is
made by the employing agency at the
time the disability retirement is al-
lowed. OPM must review the rate so de-
termined to establish whether the cor-
rect rate has been established, and will
inform the employee of the proper rate
at the time the disability annuity is
awarded. This rate of basic pay be-
comes the basis for all future earning
capacity determinations.

(i) The ‘‘date of application for dis-
ability retirement’ is the date the ap-
plication is signed by the authorized
official of the employing agency imme-
diately before forwarding the applica-
tion to OPM.

(ii) The ‘‘date of reasonable accom-
modation” is the date of the employing
agency’s notice of reasonable accom-
modation to an employee’s medical
condition (as a result of its review of
medical documentation) which results
in a reduction in the rate of basic pay.
The use of the date of reasonable ac-
commodation to establish the rate of
basic pay for the position held at re-
tirement is subject to the following
conditions:

(A) The date of the employing agen-
cy’s notice to provide accommodation
is no more than 1 year before the date
the disability retirement application is
signed by the authorized official in the
employing agency immediately before
forwarding it to OPM; and

(B) A complete record of the date of
the personnel decision, the medical
documentation substantiating the ex-
istence of the medical condition, and
the justification for the accommoda-
tion is established in writing and in-
cluded at the time the agency submits
the application for disability retire-
ment. OPM will review the record to
determine whether the medical docu-
mentation demonstrates that the med-
ical condition existed at the time of
the accommodation and warranted the
accommodation made.
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(2) In the case of an annuitant whose
basic pay rate on the date determined
under paragraph (b)(1) of this section
did not match a specific grade and step
in a pay schedule:

(i) For those retiring from a merit
pay position, a position for which a
special pay rate is authorized (except
as provided in paragraph (b)(2)(ii) of
this section), or any other position in
which the rate of basic pay is not equal
to a grade and step in a pay schedule,
the grade and step will be established
for this purpose at the lowest step in
the pay schedule grade that is equal to
or greater than the actual rate of basic
pay payable. This rule will not be ap-
plied when the rate exceeds that of the
schedule applicable to the organization
from which the individual retired,
when there is no existing apposite
schedule with grades and steps, or in
other organizations which are excluded
from coverage of schedules with grades
and steps, as in the case of pay systems
using pay bands.

(ii) For those retiring with a retained
rate of basic pay or from a position for
which a special pay rate is in effect but
whose rate of basic pay exceeds the
highest rate payable in the pay sched-
ule grade applicable to the position
held, the grade and step is established
for this purpose in the grade in the
schedule that is closest to the grade of
the position held and within which the
amount of the retained pay falls. The
step is established for this purpose at
the lowest step in that grade which
equals or exceeds the actual rate of pay
payable.

(iii) When the pay system under
which an annuitant retired has been ei-
ther modified or eliminated since the
individual retired, the individual will
be treated as if he or she had been em-
ployed at their retirement grade and
step at the time of the system change,
and will be deemed to have been placed
under the new system using whatever
rules would have been applicable at
that time. This will only apply when a
pay system has been abolished or modi-
fied, and not when the grade and step
of a position has been modified subse-
quent to retirement by reclassification
or other action, in which case the
grade and step in effect at the time of
retirement will control.
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(iv) If using the above rules it is not
possible to set a grade and step for
computing the current rate of pay,
then if possible the current rate of pay
will be set using the relative position
in the range of pay applicable to the
position from which the individual re-
tired. For example, if at the time of re-
tirement the rate of pay was $75,000 in
a range from $70,000 to $90,000, for all
future determinations, the current rate
of pay would be 25% up the new pay
range from the bottom. If the new
range was $96,000 to $120,000, then the
new current rate of pay would be
$102,000 ($96,000 plus 0.25 times $24,000
($120,000 minus $96,000)).

(v) In those cases, such as of some
former Congressional staff employees
and others whose pay is not set under
a formal system, where none of the
above guidelines will yield a current
rate of pay, OPM will ascertain the
current rate of pay after consultation
with the former employing organiza-
tion, or successor organization.

(3) For annuitants retiring from the
United States Postal Service, only
cost-of-living allowances subject to
civil service retirement deductions are
included in determining the current
rate of basic pay of the position held at
retirement.

(c) Income. Barning capacity for the
purposes of this section is dem-
onstrated by an annuitant’s ability to
earn post-retirement income in a cal-
endar year through personal work ef-
forts or services. The total amount of
income from all sources is used to de-
termine earning capacity. This in-
cludes income received as gross wages
from one or more employers, net earn-
ings from one or more self-employment
endeavors, and deferred income that is
earned in a calendar year. In deter-
mining an annuitant’s income for a
calendar year, the following consider-
ations apply:

(1) There are two sources of income:
wages and self-employment income. All
income which is subject to Federal em-
ployment taxes (i.e., social security or
Medicare taxes) or self-employment
taxes constitutes earned income. In ad-
dition, any other income as described
in this section also constitutes earned
income. The determination of whether
a disability annuitant earns wages as
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an employee of an organization or
earns income as a self-employed person
is based on the usual common law rules
applicable in determining the existence
of an employer-employee relationship.
Whether the relationship exists under
the usual common law rules will be de-
termined by OPM after the examina-
tion of the particular facts of each
case.

(2) Income earned from one source is
not offset by losses from another
source. Income earned as wages is not
reduced by a net loss from self-employ-
ment. The net income from each self-
employment endeavor 1is calculated
separately, and the income earned as
net earnings from one self-employment
endeavor is not reduced by a net loss
from another self-employment endeav-
or. The net incomes from each separate
self-employment endeavor are added
together to determine the total
amount of income from self-employ-
ment for a calendar year.

(3) Only income earned from personal
work efforts or services is considered in
determining earning capacity. All
forms of non-work-related unearned in-
come are excluded. Paragraph (f) of
this section includes a representative
list of the types of unearned income
that are not considered.

(4) Income earned in a calendar year
may only be reduced by certain self-
employment business expenses, as pro-
vided in paragraph (e) of this section;
job-connected expenses incurred be-
cause of the disabling condition, as
provided in paragraph (g) of this sec-
tion; and the return from investment
allowance, as provided in paragraph (h)
of this section. Once earned, income
cannot be reduced by any other means.
Thus, income cannot be lowered by
such means as leave buy-back provi-
sions, conversion of wages for paid
time to leave without pay or a similar
non-paid status, reductions in wages
attributable to cash shortages or prod-
uct losses, etc.

(5) For determining annual income
from wages or self-employment or
both, income is earned in the calendar
year the annuitant actually renders
the personal work effort or service and
either actually or constructively re-
ceives the remuneration, except as pro-
vided under paragraph (c)(7) of this sec-
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tion. For this purpose, income paid on
a regular basis (i.e., on a weekly, bi-
weekly, monthly or similar pay period
basis) will be deemed earned in the
year in which payment is made in the
regular course of business.

(6) Deferred income is included as in-
come in the calendar year in which it
is constructively received. Income is
constructively received when it is cred-
ited, set apart, or otherwise made
available so that the annuitant may
draw upon it at any time, or could
draw upon it during the calendar year
if the annuitant had given notice of the
intent to do so. Deferred income in-
cludes all earnings, whether in the
form of cash or property or applied to
provide a benefit for the employee,
which are subject to the disability an-
nuitant’s designation or assignment.
Usually, the earnings are set aside by a
salary-reduction agreement, a deferred
compensation arrangement, or the des-
ignation of specific earnings amounts
towards the purchase of non-taxable
employee fringe benefits. Thus, any
earnings for which the individual has
the opportunity to adjust the amount
of income received in a calendar year
by controlling the remuneration of vol-
untarily giving up the right to control
the remuneration, regardless of wheth-
er a written instrument exists, are in-
come for earning capacity purposes.

(7) The Internal Revenue Code pro-
vides exceptions to the general rule on
constructive receipt for certain de-
ferred compensation plans which, by
their design, defer receipt of income for
Federal employment tax purposes as of
the later of when services are per-
formed or when there is no substantial
risk of forfeiture of the rights to such
amount. Even though these special de-
ferred compensation plans defer the
constructive receipt of the income for
tax purposes to future years beyond
the year in which the income is actu-
ally earned, the income reflects earn-
ing capacity. Therefore, employer con-
tributions and employee payments to
these special deferred compensation
plans are considered income in the cal-
endar year in which the services are
performed, even though the Internal
Revenue Code may exclude these con-
tributions and payments from income
for tax purposes.
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(d) Wages. For purposes of earning ca-
pacity determinations, the term
“‘wages’ means the gross amount of all
remuneration for services performed by
an employee for his or her employer,
unless specifically excluded herein, be-
fore any deductions or withholdings.

(1) The name by which the remunera-
tion for services is designated is imma-
terial. Remuneration includes but is
not limited to one-time or recurring—

(i) Base salary or pay; tips; commis-
sions; professional fees; honoraria; bo-
nuses and gift certificates of any type;
golden parachute payments; payments
for any non-work periods, such as vaca-
tion, holiday, or sick pay; pay ad-
vances; overtime pay; severance pay;
dismissal pay; termination pay; and
back pay;

(ii) Deferred income, within the
meaning of paragraphs (c¢) (6) and (7) of
this section, or other employer con-
tributions or payments in an arrange-
ment in which the employee has the
opportunity (whether exercised or not)
to adjust income by recovering the
contributions or payments during the
calendar year in which earned, for gen-
eral discretionary income purposes;

(iii) Non-cash wages or payment of
in-kind benefits, such as shares of
stock in the business, real or personal
property, stock in trade, inventory
items, goods, lodging, food, and cloth-
ing. The valuation for all non-cash
wages or other in-kind benefits is de-
termined in a manner consistent with
the fair value standards that appear in
the Social Security Administration’s
regulations at 20 CFR 404.1041(d).

(2) Any amount offset or deducted
under 5 U.S.C. 8344 is treated as wages
if the annuity continues while the an-
nuitant is reemployed by the Federal
Government.

(3) As a general rule, remuneration as
wages does not include any contribu-
tion, payment, benefits furnished, or
service provided by an employer in any
of the following areas:

(i) The general retirement system es-
tablished by the employer for its em-
ployees, usually either a qualified pen-
sion, profit-sharing, stock bonus plan,
or a qualified annuity contract plan;

(ii) Medical or hospitalization health
benefit plans;

(iii) Life insurance plans;
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(iv) Sickness or accident disability
pay beyond 6 months of illness, or
workers’ compensation payments;

(v) The value of meals and lodgings
provided at the convenience of the em-
ployer;

(vi) Moving expenses;

(vii) Educational
grams;

(viii) Dependent care assistance pro-
grams;
(ix)
grants;

(x) De minimis fringe benefits, such
as items of merchandise given by the
employer at holidays which are not
readily convertible into cash and cour-
tesy discounts on company products of-
fered not as remuneration for services
performed but as a means of promoting
good will;

(xi) Qualified group legal services
plans;

(xii) Uniforms and tools supplied by
the employer, including employer-pro-
vided allowances for such items, for the
exclusive use by the employee on the
job; and

(xiii) Amounts that an employer pays
the individual specifically, either as
advances or reimbursements, for trav-
eling or other ordinary and necessary
expenses incurred, or reasonably ex-
pected to be incurred in the employer’s
business.

(4) However, there are two exceptions
to this general rule:

(i) When it is provided under cir-
cumstances in which either a salary re-
duction or deferral agreement is used
(whether evidenced by a written instru-
ment or otherwise); or

(ii) When the employee had the op-
portunity (whether exercised or not) to
elect to receive the cash value, whether
in the form of money or personal or
real property, of the employer-provided
amount or service.

(e) Self-employment income. (1) Self-
employment income is the remunera-
tion that is received as an independent
contractor, either as

(i) A sole proprietor of a business or
farm;

(ii) A professional in one’s own prac-
tice; or

(iii) A member of a partnership or
corporation, as these terms are defined

assistance pro-

Scholarships and fellowship
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by the Internal Revenue Code, and re-
gardless of whether the business entity
is operated for profit.

(2) The term ‘‘net earnings’ from
self-employment in a business enter-
prise means the gross revenue to the
business endeavor from all sources be-
fore any other deductions or
withholdings, minus

(i) Allowable business expenses, as
provided in paragraph (e)(3) of this sec-
tion;

(ii) Any job-connected disability ex-
penses, as provided in paragraph (g) of
this section; and

(iii) Any return from investment al-
lowance, as provided in paragraph (h)
of this section.

(3) Certain expenses of a self-em-
ployed business entity may be offset
from the gross revenue from all sources
of that self-employed business in deter-
mining the amount of net earnings for
a particular calendar year. Expenses
which may be deducted are only those
items and costs which are permitted by
the Internal Revenue Code for income
tax purposes as ordinary and necessary
to the operation of the business. How-
ever, expenses incurred on behalf of the
disability annuitant may not be de-
ducted, regardless of whether they are
permitted by the Internal Revenue
Code. These expenses that are incurred
but cannot be deducted include the
costs for wages paid to the individual,
interest earnings, guaranteed pay-
ments, dividends, employee benefits,
pension plans, and salary reduction or
deferral plans. Also, self-employed dis-
ability annuitants may not deduct the
costs of other withdrawals or expenses
which are not used solely for business
purposes. Examples of items that can-
not be deducted if used at all for per-
sonal use by the self-employed dis-
ability annuitant include personal
property items, such as automobiles
and boats; real property, such as vaca-
tion property or residences; and mem-
berships, dues, or fees for professional
associations or public or private orga-
nizations or clubs.

(4) Fees paid to an annuitant as a di-
rector of a corporation are a part of net
earnings from self-employment.

(f) Income not included. Other types of
income not considered in determining
earning capacity include—
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(1) Investment income, such as inter-
est or dividends from savings accounts,
stocks, personal loans or home mort-
gages held, unless the disability annu-
itant receives the return from capital
investment in the course of his or her
trade or business;

(2) Capital gains from sales of real or
personal property that the disability
annuitant owns, unless received in the
course of his or her trade or business:

(3) Rents or royalties, unless received
in the course of his or her trade or
business;

(4) Distributions from pension plans,
annuity plans, Individual Retirement
Accounts (IRA’s), Simplified Employee
Benefit-IRA’s (SEP-IRA’s), Keogh Ac-
counts, employee stock ownership
plans, profit sharing plans, or deferred
income payments that are received by
the annuitant in any year after the cal-
endar year in which the funds were
contributed to the plan;

(56) Income earned before the com-
mencing date of civil service retire-
ment annuity payments;

(6) Scholarships or fellowships;

(7) Proceeds from life insurance, in-
heritances, estates, trusts, endow-
ments, gifts, prizes, awards, gambling
or lottery winnings, and amounts re-
ceived in court actions whether by ver-
dict or settlement, unless received in
the course of their trade or business;

(8) TUnemployment compensation
under State or Federal law, supple-
mental unemployment benefits, or
workers’ compensation:

(9) Alimony, child support, or sepa-
rate maintenance payments received;

(10) Pay for jury duty; and

(11) Entitlement payments from
other Federal agencies, such as bene-
fits from the Social Security Adminis-
tration or the Veterans Administra-
tion, Railroad Retirement System re-
tirement pay, or military retirement
pay.

(g) Job-connected expenses incurred be-
cause of the disabling condition may be
deducted from income. (1) Job-connected
expenses deductible from income for
purposes of determining earning capac-
ity are those expenses that are pri-
marily for and essential to the annu-
itant’s occupation or business and are
directly connected with or result from
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the disability for which the disability
annuity was allowed.

(2) The determination of whether a
job-connected expense may be deducted
from income is governed by the fol-
lowing considerations:

(i) The expense must be directly at-
tributable to the disability and must
be one which would not have been in-
curred in the absence of the annuitant
working in his or her business or occu-
pation. Expenses incurred for the pres-
ervation of the annuitant’s health, al-
leviation of his or her physical or men-
tal discomfort, or other expenses of an
employed person cannot be deducted.

(ii) The disability must be of such se-
verity that it requires the annuitant to
use special means of transportation,
services, or equipment to perform the
duties of the occupation or business.
Examples of such disabilities include
blindness, paraplegia, multiple scle-
rosis, and cerebral hemorrhage. Claims
involving transportation or equipment
may be deducted only in the amount
normally allowed for business expenses
or as depreciation by the Internal Rev-
enue Service for Federal income tax
purposes.

(iii) Claims involving services per-
formed by a family member or other
individual directly employed by the an-
nuitant may be deducted only if a true
employer-employee relationship exists
between the annuitant and the em-
ployed individual, and the amount
claimed as an expense does not exceed
the local market rate of payment to in-
dividuals who provide similar services.
It is the responsibility of the annuitant
to provide evidence demonstrating that
an employer-employee relationship ex-
ists, and what the local market rate is
for such services. For the purpose of
this paragraph, to establish that a true
employer-employee relationship exists,
the annuitant must provide evidence
that all statutorily mandated employ-
ment requirements are met, including
(but not limited to) income tax
withholdings, FICA tax deductions and
payments, and unemployment insur-
ance. If the annuitant fails to provide
evidence of the local market rate for
such services, payments may be de-
ducted only if the amount claimed does
not exceed the Federal minimum hour-
ly rate in effect on December 31 of the
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calendar year in which claimed. Absent
evidence that it is customary and reg-
ular practice in the local labor market
to work more hours per week, payment
may not be deducted for services pro-
vided by an individual in excess of 40
hours a week.

(3) A job-connected expense can be
deducted only in the calendar year in
which paid.

(4) Claims for items used for both
personal and job-related purposes may
be deducted only by the prorated
amount attributable to the job-related
use.

() A job-connected expense may not
be deducted from income from self-em-
ployment if the expense has already
been deducted as a business expense.

(6) It is the responsibility of the an-
nuitant claiming job-connected ex-
pense to provide adequate documenta-
tion to substantiate the amount
claimed. Adequate documentation will
generally include the following infor-
mation:

(i) Written recommendation of a phy-
sician, vocational rehabilitation spe-
cialist, occupational health resource
specialist, or other similar professional
specialist that the retiree should use
the transportation, services, or equip-
ment;

(ii) A description of the item and an
explanation of its use by the annuitant
in the performance of his or her occu-
pation or business;

(iii) A copy of the receipt of pur-
chase, bill of sale, or leasing agreement
for the item claimed with the date, du-
ration of the agreement, and agreed
upon price clearly specified;

(iv) A complete supporting expla-
nation of how the amount claimed for
the job-connected expense has been cal-
culated; and

(v) An explanation of the cir-
cumstances and calculation of the pro-
rated cost of the item if used for both
personal and business use.

(h) Return from investment allowance.
A disability annuitant may reduce the
net earnings from a self-employed busi-
ness endeavor (adjusted for any inter-
est paid on borrowed capital) by 6 per-
cent of his or her capital investment in
that business, owned or borrowed. The
capital investment’s value is its fair-
market value as of December 31 of the
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year for which the income is being re-
ported.

(i) Requirement to report income. All
disability annuitants who, on Decem-
ber 31 of any calendar year, are under
age 60 must report to OPM their in-
come from wages or self-employment
or both for that calendar year. Each
year as early as possible, OPM will
send a form to annuitants to use in re-
porting their income from the previous
calendar year. The form specifies the
date by which OPM must receive the
report. OPM will determine entitle-
ment to continued annuity on the basis
of the report. If an annuitant fails to
submit the report, OPM may stop an-
nuity payments until it receives the re-
port.

§831.1210 Annuity rights after a dis-
ability annuity terminates.

(a) An individual is entitled to an im-
mediate annuity when the disability
annuity stops because of recovery or
restoration to earning capacity if the
individual is not reemployed in a posi-
tion subject to civil service retirement
coverage and—

(1) Is at least age 50 when the dis-
ability annuity stops and had 20 or
more years of service at the time of re-
tirement for disability; or

(2) Had 25 or more years of service at
the time of retirement for disability
regardless of age.

(b) An individual whose annuity
stops because of recovery or restora-
tion to earning capacity and who is not
eligible for an immediate annuity
under paragraph (a) of this section, is
eligible for a deferred annuity upon
reaching age 62.

(c) The disability annuity of an indi-
vidual whose annuity stopped because
of recovery or restoration to earning
capacity may be reinstated under
§831.1212 of this part.

§831.1211 Reinstatement of disability
annuity.

(a) When a disability annuity stops,
the individual must again prove that
he or she meets the eligibility require-
ments in order to have the annuity re-
instated.

(b) When a recovered disability annu-
itant under age 62 whose annuity was
terminated because he or she was found

§831.1211

recovered on the basis of medical evi-
dence (§831.1208(b)), is not reemployed
in a position subject to civil service re-
tirement coverage, and, based on the
results of a current medical examina-
tion, OPM finds that the individual’s
medical condition has worsened since
the finding of recovery and that the
original disability on which retirement
was based has recurred, OPM will rein-
state the disability annuity. The right
to the reinstated annuity begins with
the date of the medical examination
showing that the disability recurred.

(c) OPM will reinstate the disability
annuity of a recovered disability annu-
itant under age 62 whose annuity was
terminated because he or she was found
recovered on the basis of Federal reem-
ployment (§831.1208(c)) when—

(1) The results of a current medical
examination show that the disabling
medical condition that was the basis of
the disability retirement continues to
exist; and

(2) Within 1 year after the date of re-
employment, this medical condition
has again caused the individual to be
unable to provide useful and efficient
service, and the employee has been—

(i) Separated and not reemployed in a
position subject to civil service retire-
ment coverage; or

(ii) Placed in a position that results
in a reduction in grade or pay below
the grade from which the individual re-
tired, or in a change to a non-perma-
nent position. The right to the rein-
stated annuity begins with the date of
the medical examination showing that
the disabling medical condition con-
tinues to exist, but not earlier than the
first day after separation, or the effec-
tive date of the placement in the posi-
tion which results in a reduction in
grade or pay or change to a non-perma-
nent position.

(d) When a recovered disability annu-
itant under age 62 whose annuity was
terminated because he or she was found
recovered on the basis of a voluntary
request (§831.1208(e)), is not reemployed
in a position subject to civil service re-
tirement coverage, and, based on the
results of a current medical examina-
tion, OPM finds that the disability has
recurred, OPM will reinstate the dis-
ability annuity. The right to the rein-
stated annuity begins with the date of
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the medical examination showing that
the disability recurred, but not earlier
than 1 year before the date the request
for reinstatement is received by OPM.

(e) When a disability annuitant
whose earning capacity has been re-
stored but who is not reemployed in a
position in which he or she is subject
to civil service retirement coverage,
and who (except in the case of a Na-
tional Guard technician whose annuity
was awarded under 5 U.S.C. 8337(h)),
has not recovered from the disability
for which retired, loses his or her earn-
ing capacity, as determined by OPM,
before reaching age 62, OPM will rein-
state the disability annuity. The rein-
stated annuity is payable from Janu-
ary 1 of the year following the calendar
year in which earning capacity was
lost. Earning capacity is lost if, during
any calendar year, the individual’s in-
come from wages or self-employment
or both is less than 80 percent of the
current rate of basic pay of the posi-
tion held at retirement.

(f) A reinstated annuity is the same
type as the original annuity and is paid
at the rate of annuity to which the an-
nuitant was entitled on the date his or
her disability annuity was last discon-
tinued.

(g) Reinstatement of the disability
annuity ends the right to any other an-
nuity based on the same service, unless
the annuitant makes a written election
to receive the other annuity instead of
the disability annuity.

(h) When OPM reinstates an employ-
ee’s disability annuity, the agency
must offset the employee’s pay by the
amount of annuity allocable to the pe-
riod of employment, unless the annu-
itant is exempted from this require-
ment under the provisions of 5 U.S.C.
8344(i). The offset begins on the date of
OPM'’s determination of eligibility for
reinstatement. OPM must reduce any
retroactive payment of annuity for a
period of employment with an agency
before that date by the amount of pay
earned during that period.

(i) When an individual’s annuity is
terminated upon reemployment (sub-
ject to subchapter III of chapter 83,
title 5, United States Code), OPM must
determine the individual’s future annu-
ity rights under the law in effect at the
date of his or her subsequent separa-
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tion. If, upon separation from such re-
employment, the individual does not
meet the eligibility requirements
under subchapter III of chapter 83, title
5, United States Code, for title to annu-
ity based on such separation, OPM will
resume payment of the terminated an-
nuity at the rate last payable, unless
payment is otherwise barred.

[68 FR 12498, Sept. 4, 1968. Redesignated at 59
FR 27214, May 26, 1994]

§831.1212 Administrative
OPM decisions.

The right to administrative review of
an initial decision of OPM is set forth
in §831.109 of this part. The right to ap-
peal a final decision of OPM to the
Merit Systems Protection Board is set
forth in §831.110 of this part.

[68 FR 12498, Sept. 4, 1968. Redesignated at 59
FR 27214, May 26, 1994]

review of

Subpart M—Collection of Debts

SOURCE: 50 FR 34664, Aug. 27, 1985, unless
otherwise noted.

§831.1301 Purpose.

This subpart prescribes procedures to
be followed by the Office of Personnel
Management (OPM) , which are con-
sistent with the Federal Claims Collec-
tion Standards (FCCS) (Chapter II of
title 4, Code of Federal Regulations), in
the collection of debts owed to the
Civil Service Retirement and Dis-
ability Fund.

§831.1302

This subpart covers the collection of
debts due the Civil Service Retirement
and Disability Fund, with the excep-
tion of the collection of court-imposed
judgments, amounts referred to the De-
partment of Justice because of fraud,
and amounts collected from back pay
awards in accordance with §550.805(e)(2)
of this chapter.

Scope.

§831.1303 Definitions.

In this subpart—

Additional charges means interest,
penalties, and/or administrative costs
owed on a debt.
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Annuitant means a retired employee
or Member of Congress, spouse, wid-
ower, or child receiving recurring bene-
fits under the provisions of subchapter
III, chapter 83, of title 5, United States
Code.

Compromise is an adjustment of the
total amount of the debt to be col-
lected based upon the considerations
established by the FCCS (4 CFR part
103).

Consumer reporting agency has the
same meaning provided in 31 U.S.C.
3701(a)(3).

Debt means a payment of benefits to
an individual in the absence of entitle-
ment or in excess of the amount to
which an individual is properly enti-
tled.

Delinquent has the same meaning pro-
vided in 4 CFR 101.2(b).

FCCS means the Federal Claims Col-
lection Standards (Chapter II of title 4,
Code of Federal Regulations).

Offset means to withhold the amount
of a debt, or a portion of that amount,
from one or more payments due the
debtor. Offset also means the amount
withheld in this manner.

Reconsideration means the process of
reexamining an individual’s liability
for a debt based on—

(1) Proper application of law and reg-
ulation; and

(2) Correctness of the mathematical
computation.

Repayment schedule means the
amount of each payment and number
of payments to be made to liquidate
the debt as determined by OPM.

Retirement fund means the Civil Serv-
ice Retirement and Disability Fund.

Voluntary repayment agreement means
an alternative to offset that is agreed
to by OPM and includes a repayment
schedule.

Waiver is a decision not to recover a
debt under authority of 5 U.S.C. 8346(b).

§831.1304 Processing.

(a) Notice. Except as provided in
§831.1305, OPM will, before starting col-
lection, tell the debtor in writing—

(1) The reason for and the amount of
the debt;

(2) The date on which the full pay-
ment is due;

(3) OPM’s policy on interest, pen-
alties, and administrative charges;

§831.1304

(4) If payment in full would create fi-
nancial hardship to the debtor and off-
set is available, the types of pay-
ment(s) to be offset, the repayment
schedule, the right to request an ad-
justment in the repayment schedule
and the right to request a voluntary re-
payment agreement in lieu of offset;

(6) The individual’s right to inspect
and/or receive a copy of the Govern-
ment’s records relating to the debt;

(6) The method and time period (30
calendar days) for requesting reconsid-
eration, waiver, and/or compromise
and, in the case of offset, an adjust-
ment to the repayment schedule;

(7) The standards used by OPM for
determining entitlement to waiver and
compromise;

(8) The right to a hearing by the
Merit Systems Protection Board on a
waiver request (if OPM’s waiver deci-
sion finds the individual liable) in ac-
cordance with paragraph (c)(2) of this
section; and

(9) The fact that a timely filing of a
request for reconsideration, waiver
and/or compromise, or a later timely
appeal of a waiver denial to the Merit
Systems Protection Board, will stop
collection proceedings, unless (i) fail-
ure to take the offset would substan-
tially prejudice the Government’s abil-
ity to collect the debt; and (ii) the time
before the payment is to be made does
not reasonably permit the completion
of these procedures.

(b) Requests for reconsideration, waiver,
and/or compromise. (1) If a request for
reconsideration, waiver and/or com-
promise is returned to us by mail, it
must be postmarked within 30 calendar
days of the date of the notice detailed
in paragraph (a) of this section. If a re-
quest for reconsideration, waiver, and/
or compromise is hand delivered, it
must be received within 30 calendar
days of the date of the notice detailed
in paragraph (a) of this section. OPM
may extend the 30 day time limit for
filing when individuals can prove that
they: (i) Were not notified of the time
limit and were not otherwise aware of
it; or (ii) were prevented by cir-
cumstances beyond their control from
making the request within the time
limit.
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(2) When a request for reconsider-
ation, waiver, and/or compromise cov-
ered by this paragraph is properly filed
before the death of the debtor, it will
be processed to completion unless the
relief sought is nullified by the debtor’s
death.

(3) Individuals requesting reconsider-
ation, waiver, and/or compromise will
be given a full opportunity to present
any pertinent information and docu-
mentation supporting their position.

(4) An individual’s request for waiver
will be evaluated on the basis of the
standards set forth in subpart N of this
part. An individual’s request for com-
promise will be evaluated on the basis
of standards set forth in the FCCS (4
CFR part 103).

(c) Reconsideration, waiver, and/or
compromise decisions. (1) OPM’s decision
will be based upon the individual’s
written submissions, evidence of
record, and other pertinent available
information.

(2) After consideration of all perti-
nent information, a written decision
will be issued. The decision will state
the extent of the individual’s liability,
and, for waiver and compromise re-
quests, whether the debt will be waived
or compromised. If the individual is de-
termined to be liable for all or a por-
tion of the debt, the decision will reaf-
firm or modify the conditions for the
collection previously proposed under
paragraph (a) of this section. The deci-
sion will state the individual’s right to
appeal to the Merit Systems Protec-
tion Board as provided by §1201.3 of
this title, and, in the case of a denial of
waiver, that a timely appeal will stop
collection of the debt.

§831.1305 Collection of debts.

(a) Means of collection. Collection of a
debt may be made by means of offset
under §831.1306, or under any statutory
provision providing for offset of money
due the debtor from the Federal Gov-
ernment, or by referral to the Justice
Department for litigation, as provided
in §831.1306. Referral may also be made
to a collection agency under the provi-
sions of the FCCS.

(b) Additional charges. Interest, pen-
alties, and administrative costs will be
assessed on the debt in accordance with
standards established in the FCCS at 4
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CFR 102.13. Additional charges will be
waived when required by the FCCS. In
addition, such charges may be waived
when OPM determines—

(1) Collection would be against equity
and good conscience under the stand-
ards prescribed in §§831.1403 through
831.1405 of this part; or

(2) Waiver would be in the best inter-
est of the United States.

(c) Collection in installments. When-
ever feasible, debts will be collected in
one lump sum. However, when the
debtor is financially unable to pay in
one lump sum of fails to respond to a
demand for full payment and off-set is
available, installment payments may
be effected. The amount of the install-
ment payments will be set in accord-
ance with the criteria in 4 CFR 102.11.

(d) Commencement of collection. (1) Ex-
cept as provided in paragraph (d)(2) of
this section, collection will begin after
the time limits for requesting further
rights stated in §831.1304(a)(6) expire or
OPM has issued decisions on all timely
requests for those rights and the Merit
Systems Protection Board has acted on
any timely appeal of a waiver denial,
unless: (i) Failure to make an offset
would substantially prejudice the Gov-
ernment’s ability to collect the debt;
and (ii) the time before the payment is
to be made does not reasonably permit
the completion of the proceedings in
§831.1304 or litigation. When offset be-
gins without completion of the admin-
istrative review process, these proce-
dures will be completed promptly, and
amounts recovered by offset but later

found not owed will be refunded
promptly.
(2) The procedures identified in

§831.1304 will not be applied when the
debt is caused by (i) a retroactive ad-
justment in the periodic rate of annu-
ity or any deduction taken from annu-
ity when the adjustment is a result of
the annuitant’s election of different en-
titlements under law, if the adjustment
is made within 120 days of the effective
date of the election; or (ii) interim, es-
timated payments made before the for-
mal determination of entitlement to
annuity, if the amount is recouped
from the total annuity payable on the
first day of the month following the
last advance payment or the date the
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formal determination is made, which-
ever is later.

§831.1306 Collection by administrative
offset.

(a) Offset from retirement payments. A
debt may be collected in whole or in
part from lump-sum retirement pay-
ment or recurring annuity payments.

(b) Offset from other payments—(1) Ad-
ministrative offset. (i) A debt may be off-
set from other payments due the debt-
or from other agencies in accordance
with 4 CFR 102.3, except that offset
from back pay awarded under the pro-
visions of 5 U.S.C. 5596 (and 5 CFR
550.801 et seq.) will be made in accord-
ance with §550.805(e)(2) of this chapter.

(ii) In determining whether to collect
claims by means of administrative off-
set after the expiration of the six year
limitation provided in 5 U.S.C. 2415, the
Director or his designee will determine
the cost effectiveness of leaving a
claim unresolved for more than 6 years.
This decision will be based on such fac-
tors as the amount of the debt; the cost
of collection; and the likelihood of re-
covering the debt.

(2) Salary offset. When the debtor is
an employee, or a member of the
Armed Forces or a reserve component
of the Armed Forces, OPM may effect
collection action by offset of the debt-
or’s pay in accordance with 5 U.S.C.
5514 and 5 CFR 550.1101 et seq. Due proc-
ess described in §831.1304 will apply.
The questions of fact and liability, and
entitlements to waiver or compromise
determined through that process are
deemed correct and will not be amend-
ed under salary offset procedures.
When the debtor did not receive a hear-
ing on the amount of the offset under
§831.1304 and requests such hearing, one
will be conducted in accordance with
subpart K of part 550 of this chapter.

§831.1307 Use of consumer reporting
agencies.

(a) Notice. If a debtor’s response to
the notice described in §831.1304(a) does
not result in payment in full, payment
by offset, or payment in accordance
with a voluntary repayment agreement
or other repayment schedule accept-
able to OPM, and the debtor’s rights
under §831.1304 have been exhausted,
OPM may report the debtor to a con-

§831.1308

sumer reporting agency. In addition, a
debtor’s failure to make subsequent
payments in accordance with a repay-
ment schedule may result in a report
to a consumer reporting agency. Before
making a report to a consumer report-
ing agency, OPM will notify the debtor
in writing that—

(1) The payment is overdue;

(2) OPM intends, after 60 days, to
make a report as described in para-
graph (b) of this section to a consumer
reporting agency:

(3) The debtor’s right to dispute the
liability has been exhausted under
§831.1304; and

(4) The debtor may suspend OPM ac-
tion on referral by paying the debt in
one lump sum or making payments
current under a repayment schedule.

(b) Report. When a debtor’s response
to the notice described in paragraph (a)
of this section fails to comply with
paragraph (a)(4) of this section and 60
days have elapsed since the notice was
mailed, OPM may report to a consumer
reporting agency that an individual is
responsible for an unpaid debt and pro-
vide the following information:

(1) The individual’s name, address,
taxpayer identification number, and
any other information necessary to es-
tablish the identity of the individual;

(2) The amount, status, and history
of the debt; and

(3) The fact that the debt arose in
connection with the administration of
the Civil Service Retirement System.

(c) Subsequent reports. OPM will up-
date its report to the consumer report-
ing agency whenever it has knowledge
of events that substantially change the
status or the amount of the liability.

§831.1308 Referral to a
agency.

(a) OPM may refer certain debts to
commercial collection agencies under
the following conditions:

(1) All processing required by
§831.1304 has been completed before the
debt is released.

(2) A contract for collection services
has been negotiated.

(3) OPM retains the responsibility for
resolving disputes, compromising
claims, referring the debt for litiga-
tion, or suspending or terminating col-
lection action.

collection
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§831.1309 Referral for litigation.

From time to time and in a manner
consistent with the General Account-
ing Office’s and the Justice Depart-
ment’s instructions, OPM will refer
certain overpayments to the Justice
Department for litigation. Referral for
litigation will suspend processing
under this subpart.

Subpart N—Standards for Waiver
of Overpayments

SOURCE: 45 FR 23635, Apr. 8, 1980, unless
otherwise noted.

§831.1401 Conditions for waiver.

Recovery of an overpayment from
the Civil Service Retirement and Dis-
ability Fund may be waived pursuant
to section 8346(b), of title 5, United
States Code, when the annuitant (a) is
without fault and (b) recovery would be
against equity and good conscience.
Where it has been determined that the
recipient of an overpayment is ineli-
gible for waiver, the individual is nev-
ertheless entitled to an adjustment in
the recovery schedule if he/she shows
that it would cause him/her financial
hardship to make payment at the rate
scheduled.

§831.1402 Fault.

A recipient of an overpayment is
without fault if he/she performed no
act of commission or omission which
resulted in the overpayment. The fact
that the Office of Personnel Manage-
ment may have been at fault in initi-
ating an overpayment will not nec-
essarily relieve the individual from li-
ability.

(a) Considerations. Pertinent consider-
ations in finding fault are—

(1) Whether payment resulted from
the individual’s incorrect but not nec-
essarily fraudulent statement, which
he/she should have known to be incor-
rect;

(2) Whether payment resulted from
the individual’s failure to disclose ma-
terial facts in his/her possession which
he/she should have known to be mate-
rial; or

(3) Whether he/she accepted a pay-
ment which he/she knew or should have
known to be erroneous.
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(b) Mitigation factors. The individual’s
age, physical and mental condition or
the nature of the information supplied
to him/her by OPM or a Federal agency
may mitigate against finding fault if
one or more contributed to his/her sub-
mission of an incorrect statement, a
statement which did not disclose mate-
rial facts in his/her possession, or his/
her acceptance of an erroneous over-
payment.

§831.1403 Equity and good conscience.

(a) Defined. Recovery is against eq-
uity and good conscience when—

(1) It would cause financial hardship
to the person from whom it is sought;

(2) The recipient of the overpayment
can show (regardless of his or her fi-
nancial circumstances) that due to the
notice that such payment would be
made or because of the incorrect pay-
ment either he/she has relinquished a
valuable right or changed positions for
the worse; or

(3) Recovery could be unconscionable
under the circumstances.

§831.1404 Financial hardship.

Financial hardship may be deemed to
exist in—but not limited to—those sit-
uations where the annuitant from
whom collection is sought needs sub-
stantially all of his/her current income
and liquid assets to meet current ordi-
nary and necessary living expenses and
liabilities.

(a) Considerations. Some pertinent
considerations in determining whether
recovery would cause financial hard-
ship are as follows:

(1) The individual’s financial ability
to pay at the time collection is scheduled
to be made.

(2) Income to other family mem-
ber(s), if such member’s ordinary and
necessary living expenses are included
in expenses reported by the annuitant.

(b) Exemptions. Assets exempt from
execution under State law should not
be considered in determining an indi-
vidual’s ability to repay the indebted-
ness, rather primary emphasis shall be
placed upon the annuitant’s liquid as-
sets and current income in making
such determinations.
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§831.1405 Ordinary and necessary liv-
ing expenses.

An individual’s ordinary and nec-
essary living expenses include rent,
mortgage payments, utilities, mainte-
nance, food, clothing, insurance (life,
health and accident), taxes, install-
ment payments, medical expenses, sup-
port expenses when the annuitant is le-
gally responsible, and other miscella-
neous expenses which the individual
can establish as being ordinary and
necessary.

§831.1406 Waiver precluded.

(a) When not granted. Waiver of an
overpayment cannot be granted when—

(1) The overpayment was obtained by
fraud; or

(2) The overpayment was made to an
estate.

§831.1407 Burdens of proof.

(a) Burden of OPM. The Associate Di-
rector for Compensation must establish
by the preponderance of the evidence
that an overpayment occurred.

(b) Burden of annuitant. The recipient
of an overpayment must establish by
substantial evidence that he/she is eli-
gible for waiver or an adjustment.

Subpart O—Allotments From Civil
Service Annuities

SOURCE: 42 FR 52373, Sept. 30, 1977; 42 FR
61240, Dec. 2, 1977, unless otherwise noted.

§831.1501 Definitions.

(a) Allotment means a specified deduc-
tion from the annuity payments due an
annuitant voluntarily authorized by
the annuitant to be paid to an allottee.

(b) Allottee means the institution or
organization to which the allotment is
paid.

(c) Allotter means the annuitant from
whose annuity payments an allotment
is deducted.

(d) Annuity Payments means the net
monthly annuity payment due an an-
nuitant after all authorized deductions
(such as those for health benefits, Fed-
eral income tax, overpayment of annu-
ity, payment of a government claim,
etc. have been made.

§831.1521

§831.1511 Authorized allottees.

(a) An annuitant may make an allot-
ment to the national office or head-
quarters of any of the following organi-
zations:

(1) A labor organization recognized
under Executive Order 11491, as amend-
ed;

(2) An employee organization recog-
nized under 5 U.S.C. 8901(8);

(3) Other lawful organizations which:

(i) Are national in scope,

(ii) Are nonprofit and noncommer-
cial, existing primarily for the purpose
of representing employee or annuitant
interests in their dealings with em-
ploying agencies or OPM,

(iii) Consist primarily of Federal em-
ployees and/or annuitants, and

(iv) Existed as of December 23, 1975.

(b) OPM, in its sole discretion, may
approve the individual organizations
which may receive allotments only
after the organization has collected, in
accordance with procedures prescribed
by OPM, a minimum of two thousand
(2,000) allotment authorizations from
civil service annuitants.

(c) OPM shall permit an annuitant to
make an allotment to an organization
only when:

(1) The organization has been ap-
proved as an allottee by OPM, and

(2) The organization has agreed in
writing to solicit and process allot-
ments in accordance with requirements
prescribed by OPM.

§831.1521 Limitations.

(a) The amount of any allotment may
not be less than one dollar ($1) and, in
the absence of compelling cir-
cumstances, shall be in whole dollars.

(b) The total amount of any allot-
ment(s) may not exceed the net month-
ly annuity due the allotter.

(c) An annuitant may make only one
allotment payable to the same allottee
at the same time and may make no
more than a total of two allotments.

(d) Payment of an allotment shall be
discontinued when the allotter’s annu-
ity payments are terminated or sus-
pended by OPM.

(e) Allotments shall be disbursed on
one of the regularly designated pay-
days of the allotter in accordance with
OPM’s agreement with the allottee.
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(f) Allotters shall agree that OPM
shall be held harmless for any author-
ized allotment request made by an al-
lottee in accordance with the allottee’s
agreement with OPM.

(g) Allotters shall agree that disputes
regarding any authorized allotment
shall be a matter between the allotter
and the allottee.

(h) The total number of allottees
shall be limited to twenty (20), with
first preference given to those organi-
zations participating in the Federal
Employees Health Benefits Program.
Thereafter, preference shall be based
on the date of application and the num-
ber of annuitants who have completed
allotment authorizations.

(i) OPM, in its discretion, shall re-
cover from the allottee, the incre-
mental costs of making allotments.

(j) OPM, in its sole discretion, may
terminate an allottee’s participation in
the allotment program described by
this subpart at any time in accordance
with its agreement with the allottee.

Subpart P—Customs and Border
Protection Officers

SOURCE: 76 FR 41997, July 18, 2011, unless
otherwise noted.

§831.1601 Applicability and purpose.

(a) This subpart contains regulations
of the Office of Personnel Management
(OPM) to supplement 5 U.S.C. 8336(c),
which establishes special retirement
eligibility for customs and border pro-
tection officers employed under the
Civil Service Retirement System; 5
U.S.C. 8331(3)(C) and (G), pertaining to
basic pay; 5 U.S.C. 8334(a)(1) and (c),
pertaining to deductions, contribu-
tions, and deposits; 5 U.S.C. 8335(b),
pertaining to mandatory retirement;
and b U.S.C. 8339(d), pertaining to com-
putation of annuity.

(b) The regulations in this subpart
are issued pursuant to the authority
given to OPM in 5 U.S.C. 8347 to pre-
scribe regulations to carry out sub-
chapter III of chapter 83 of title 5 of the
United States Code, and in 5 U.S.C. 1104
to delegate authority for personnel
management to the heads of agencies,
and pursuant to the authority given
the Director of OPM in Section 535(d)
of the Department of Homeland Secu-
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rity Appropriations Act, 2008, Division
E of Public Law 110-161, 121 Stat. 1844,
at 2075.

§831.1602 Definitions.

In this subpart—

Agency head means the Secretary of
the Department of Homeland Security.
For purposes of an approval of coverage
under this subpart, agency head is also
deemed to include the designated rep-
resentative of the Secretary of the De-
partment of Homeland Security (DHS),
except that the designated representa-
tive must be a department head-
quarters-level official who reports di-
rectly to the Secretary of the Depart-
ment of Homeland Security, or to the
Deputy Secretary of the Department of
Homeland Security, and who is the sole
such representative for the entire de-
partment. For the purposes of a denial
of coverage under this subpart, agency
head is also deemed to include the des-
ignated representative of the Secretary
of the Department of Homeland Secu-
rity at any level within the Depart-
ment of Homeland Security.

Customs and border protection officer
means an employee in the Department
of Homeland Security occupying a po-
sition within the Customs and Border
Protection Officer (GS-1895) job series
(determined applying the criteria in ef-
fect as of September 1, 2007) or any suc-
cessor position, and whose duties in-
clude activities relating to the arrival
and departure of persons, conveyances,
and merchandise at ports of entry. Also
included in this definition is an em-
ployee engaged in this activity who is
transferred directly to a supervisory or
administrative position in the Depart-
ment of Homeland Security after per-
forming such duties in 1 or more posi-
tions within the GS-1895 job series (de-
termined applying the criteria in effect
as of September 1, 2007), or any suc-
cessor position, for at least 3 years.

First-level supervisors are employees
classified as supervisors who have di-
rect and regular contact with the em-
ployees they supervise. First-level su-
pervisors do not have subordinate su-
pervisors. A first-level supervisor may
occupy a primary position or a sec-
ondary position if the appropriate defi-
nition is met.
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Primary position means a position
classified within the Customs and Bor-
der Protection Officer (GS-1895) job se-
ries (determined applying the criteria
in effect as of September 1, 2007) or any
successor position whose duties include
the performance of work directly con-
nected with activities relating to the
arrival and departure of persons, con-
veyances, and merchandise at ports of
entry.

Secondary position means a position
within the Department of Homeland
Security that is either—

(1) Supervisory; i.e., a position whose
primary duties are as a first-level su-
pervisor of customs and border protec-
tion officers in primary positions; or

(2) Administrative; i.e., an executive,
managerial, technical,
semiprofessional, or professional posi-
tion for which experience in a primary
customs and border protection officer
position is a prerequisite.

§831.1603 Conditions for coverage in
primary positions.

(a) An employee’s service in a posi-
tion that has been determined by the
employing agency head to be a primary
customs and border protection officer
position is covered under the provi-
sions of 5 U.S.C. 8336(c).

(b) An employee who is not in a pri-
mary position, nor covered while in a
secondary position, and who is detailed
or temporarily promoted to a primary
position is not covered under the provi-
sions of 5 U.S.C. 8336(c) for any purpose
under this subpart.

§831.1604 Conditions for coverage in
secondary positions.

(a) An employee’s service in a posi-
tion that has been determined by the
employing agency head to be a sec-
ondary position is covered under the
provisions of 5 U.S.C. 8336(c) if all of
the following criteria are met:

(1) The employee is transferred di-
rectly (i.e., without a break in service
exceeding 3 days) from a primary posi-
tion to a secondary position; and

(2) The employee has completed 3
years of service in a primary position,
including a position for which no CSRS
deductions were withheld; and

(3) If applicable, the employee has
been continuously employed in sec-

§831.1604

ondary positions since transferring
from a primary position without a
break in service exceeding 3 days, ex-
cept that a break in employment in
secondary positions which begins with
an involuntary separation (not for
cause), within the meaning of 8336(d)(1)
of title 5, United States Code, is not
considered in determining whether the
service in secondary positions is con-
tinuous for this purpose.

(b) For the purpose of applying the
criteria at paragraphs (a)(1) through (3)
of this section to evaluate transfers,
service, and employment periods that
occurred before September 1, 2007—

(1) A primary position is deemed to
include:

(i) A position whose duties included
the performance of work directly con-
nected with activities relating to the
arrival and departure of persons, con-
veyances, and merchandise at ports of
entry that was classified within the
Immigration Inspector Series (GS-
1816), Customs Inspector Series (GS-
1890), Canine Enforcement Officer Se-
ries (GS-1801), or any other series
which the agency head determines were
predecessor series to the Customs and
Border Protection Series (GS-1895), and
that would have been classified under
the GS-1895 series had it then existed;
and

(ii) A position within the Customs
and Border Protection Series (GS-1895)
whose duties included the performance
of work directly connected with activi-
ties relating to the arrival and depar-
ture of persons, conveyances, and mer-
chandise at ports of entry.

(2) A secondary position is deemed to
include:

(i) A first-level supervisor of an em-
ployee in a position described at para-
graph (b)(1)(i) or (b)(1)(ii) of this sec-
tion; or

(ii) An executive, managerial, tech-
nical, semiprofessional, or professional
position for which experience in a posi-
tion described at paragraph (b)(1)(i) or
(b)(1)(ii) of this section is a mandatory
prerequisite.

(c) An employee who is not in a pri-
mary position, nor covered while in a
secondary position, and who is detailed
or temporarily promoted to a sec-
ondary position is not covered under
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the provisions of 5 U.S.C. 8336(c) for
any purpose under this subpart.

§831.1605 Evidence.

(a) An agency head’s determination
under §§831.1603(a) and 831.1604(a) must
be based solely on the official position
description of the position in question
and any other official description of
duties and qualifications.

(b) If an employee is in a position not
subject to the one-half percent higher
withholding rate of 5 U.S.C. 8334(c), and
the employee does not, within 6
months after entering the position or
after any significant change in the po-
sition, formally and in writing seek a
determination from the employing
agency that his position is properly
covered by the higher withholding rate,
the agency head’s determination that
the service was not so covered at the
time of the service is presumed to be
correct. This presumption may be re-
butted by a preponderance of the evi-
dence that the employee was unaware
of his or her status or was prevented by
cause beyond his or her control from
requesting that the official status be
changed at the time the service was
performed.

§831.1606 Requests from individuals.

(a) An employee who requests credit
for service under 5 U.S.C. 8336(c) bears
the burden of proof with respect to
that service, and must provide the em-
ploying agency with all pertinent in-
formation regarding duties performed.

(b) An employee who is currently
serving in a position that has not been
approved as a primary or secondary po-
sition, but who believes that his or her
service is creditable as service in a pri-
mary or secondary position may re-
quest the agency head to determine
whether or not the employee’s current
service should be credited and, if it
qualifies, whether it should be credited
as service in a primary or secondary
position. A written request for current
service must be made within 6 months
after entering the position or after any
significant change in the position.

(c) A current or former employee (or
the survivor of a former employee) who
believes that a period of past service in
an unapproved position qualifies as
service in a primary or secondary posi-
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tion and meets the conditions for cred-
it may request the agency head to de-
termine whether or not the employee’s
past service should be credited and, if
it qualifies, whether it should be cred-
ited as service in a primary or sec-
ondary position. A written request for
past service must be made no later
than June 30, 2012.

(d) The agency head may extend the
time limit for filing under paragraph
(b) or (c) of this section when, in the
judgment of such agency head, the in-
dividual shows that he or she was pre-
vented by circumstances beyond his or
her control from making the request
within the time limit.

§831.1607 Withholdings and contribu-
tions.

(a) During the service covered under
the conditions established by §831.1603
and §831.1604, the Department of Home-
land Security will deduct and withhold
from the employee’s base pay the
amount required under 5 U.S.C. 8334(a)
for such positions and submit that
amount, together with agency con-
tributions required by 5 U.S.C. 8334(a),
to OPM in accordance with payroll of-
fice instructions issued by OPM.

(b) If the correct withholdings and/or
Government contributions are not sub-
mitted to OPM for any reason whatso-
ever, the Department of Homeland Se-
curity must correct the error by sub-
mitting the correct amounts (including
both employee and agency shares) to
OPM as soon as possible. Even if the
Department of Homeland Security
waives collection of the overpayment
of pay under any waiver authority that
may be available for this purpose, such
as b U.S.C. 55684, or otherwise fails to
collect the debt, the correct amount
must still be submitted to OPM with-
out delay as soon as possible.

(c) Upon proper application from an
employee, former employee or eligible
survivor of a former employee, the De-
partment of Homeland Security will
pay a refund of erroneous additional
withholdings for service that is found
not to have been covered service. If an
individual has paid to OPM a deposit or
redeposit, including the additional
amount required for covered service,
and the deposit or redeposit is later de-
termined to be erroneous because the
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service was not covered service, OPM
will pay the refund, upon proper appli-
cation, to the individual, without in-
terest.

(d) The additional employee with-
holding and agency contribution for
covered or creditable service properly
made as required under 5 TU.S.C.
8334(a)(1) or deposited under 5 U.S.C.
8334(c) are not separately refundable,
even in the event that the employee or
his or her survivor does not qualify for
a special annuity computation under 5
U.S.C. 8339(d).

(e) While an employee who does not
hold a primary or secondary position is
detailed or temporarily promoted to a
primary or secondary position, the ad-
ditional withholdings and agency con-
tributions will not be made. While an
employee who does hold a primary or
secondary position is detailed or tem-
porarily promoted to a position which
is not a primary or secondary position,
the additional withholdings and agency
contributions will continue to be made.

§831.1608 Mandatory separation.

(a) Except as provided in paragraph
(c) of this section, the mandatory sepa-
ration provisions of 5 U.S.C. 8335(b)
apply to customs and border protection
officers appointed in primary and sec-
ondary positions. A mandatory separa-
tion under section 8335(b) is not an ad-
verse action under part 752 of this
chapter or a removal action under part
359 of this chapter. Section 831.502 pro-
vides the procedures for requesting an
exemption from mandatory separation.

(b) In the event an employee is sepa-
rated mandatorily under 5 TU.S.C.
8335(b), or is separated for optional re-
tirement under 5 U.S.C. 8336(c), and
OPM finds that all or part of the min-
imum service required for entitlement
to immediate annuity was in a position
which did not meet the requirements of
a primary or secondary position and
the conditions set forth in this subpart,
such separation will be considered erro-
neous.

(c) The customs and border protec-
tion officer mandatory separation pro-
visions of 5 U.S.C. 8335(b) do not apply
to an individual first appointed as a
customs and border protection officer
before July 6, 2008.

§831.1611

§831.1609 Reemployment.

An employee who has been
mandatorily separated under 5 U.S.C.
8335(b) is not barred from reemploy-
ment in any position except a primary
position after age 60. Service by a re-
employed annuitant is not covered by
the provisions of 5 U.S.C. 8336(c).

§831.1610 Review of decisions.

(a) The final decision of the agency
head issued to an employee as the re-
sult of a request for determination
filed under §831.1606 may be appealed to
the Merit Systems Protection Board
under procedures prescribed by the
Board.

(b) The final decision of the agency
head denying an individual coverage
while serving in an approved secondary
position because of failure to meet the
conditions in §831.1604(a) may be ap-
pealed to the Merit Systems Protection
Board under procedures prescribed by
the Board.

§831.1611 Oversight of coverage deter-
minations.

(a) Upon deciding that a position is a
customs and border protection officer
position, the agency head must notify
OPM (Attention: Associate Director,
Retirement Services, or such other of-
ficial as may be designated) stating the
title of each position, occupational se-
ries, position description number (or
other unique identifier), the number of
incumbents, and whether the position
is primary or secondary. The Director
of OPM retains the authority to revoke
the agency head’s determination that a
position is a primary or secondary po-
sition.

(b) The Department of Homeland Se-
curity must establish and maintain a
file containing all coverage determina-
tions made by the agency head under
§831.1603 and §831.1604, and all back-
ground material used in making the de-
termination.

(c) Upon request by OPM, the Depart-
ment of Homeland Security will make
available the entire coverage deter-
mination file for OPM to audit to en-
sure compliance with the provisions of
this subpart.
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(d) Upon request by OPM, the Depart-
ment of Homeland Security must sub-
mit to OPM a list of all covered posi-
tions and any other pertinent informa-
tion requested.

§831.1612 Elections of
Coverage, exclusions
ment coverage, and
annuity computations.

Retirement
from retire-
proportional

(a) Elections of coverage. (1) The De-
partment of Homeland Security must
provide an employee who is a customs
and border protection officer on De-
cember 26, 2007, the opportunity to
elect not to be treated as a customs
and border protection officer under sec-
tion 535(a) and (b) of the Department of
Homeland Security Appropriations
Act, 2008, Public Law 110-161, 121 Stat.
2042.

(2) An election under this paragraph
(a) is valid only if made on or before
June 22, 2008.

(3) An individual eligible to make an
election under this paragraph who fails
to make such an election on or before
June 22, 2008, is deemed to have elected
to be treated as a customs and border
protection officer for retirement pur-
poses.

(b) Exclusion from coverage. The provi-
sions of this subpart and any other spe-
cific reference to customs and border
protection officers in this part do not
apply to employees who on December
25, 2007, were law enforcement officers
under subpart I of this part or subpart
H of part 842 within U.S. Customs and
Border Protection. These employees
cannot elect to be treated as a customs
and border protection officer under
paragraph (a) of this section, nor can
they be deemed to have made such an
election.

(c) Proportional annuity computation.
The annuity of an employee serving in
a primary or secondary customs and
border protection officer position on
July 6, 2008, must, to the extent that
its computation is based on service
rendered as a customs and border pro-
tection officer on or after that date, be
at least equal to the amount that
would be payable—

(1) To the extent that such service is
subject to the Civil Service Retirement
System, by applying section 8339(d) of
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title 5, United States Code, with re-
spect to such service; and

(2) To the extent such service is sub-
ject to the Federal Employees’ Retire-
ment System, by applying section
8415(d) of title 5, United States Code,
with respect to such service.

Subpart @—Phased Retirement

SOURCE: 79 FR 46619, Aug. 8, 2014, unless
otherwise noted.

§831.1701 Applicability and purpose.

This subpart contains the regulations
implementing provisions of 5 U.S.C.
8336a authorizing phased retirement.
This subpart establishes the eligibility
requirements for making an election to
enter phased retirement status, the
procedures for making an election, the
record-keeping requirements, and the
methods to be used for certain com-
putations not addressed elsewhere in
part 831.

§831.1702 Definitions.

In this subpart—

Authorized agency official means—

(1) For the executive branch agen-
cies, the head of an Executive agency
as defined in 5 U.S.C. 105;

(2) For the legislative branch, the
Secretary of the Senate, the Clerk of
the House of Representatives, or the
head of any other legislative branch
agency;

(3) For the judicial branch, the Direc-
tor of the Administrative Office of the
U.S. Courts;

(4) For the Postal Service, the Post-
master General;

(5) For any other independent estab-
lishment that is an entity of the Fed-
eral Government, the head of the es-
tablishment; or

(6) An official who is authorized to
act for an official named in paragraphs
(1)-(5) in the matter concerned.

Composite retirement annuity means
the annuity computed when a phased
retiree attains full retirement status.

Director means the Director of the Of-
fice of Personnel Management.

Full retirement status means that a
phased retiree has ceased employment
and is entitled, upon application, to a
composite retirement annuity.

Full-time means—
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(1) An officially established recurring
basic workweek consisting of 40 hours
within the employee’s administrative
workweek (as established under
§610.111 of this chapter or similar au-
thority); or

(2) An officially established recurring
basic work requirement of 80 hours per
biweekly pay period (as established for
employees with a flexible or com-
pressed work schedule under 5 U.S.C.
chapter 61, subchapter II, or similar au-
thority).

Phased employment means the less-
than-full-time employment of a phased
retiree.

Phased retiree means a retirement-eli-
gible employee who—

(1) With the concurrence of an au-
thorized agency official, enters phased
retirement status; and

(2) Has not entered full retirement
status.

Phased retirement annuity means the
annuity payable under 5 U.S.C. 8336a
before full retirement.

Phased retirement percentage means
the percentage which, when added to
the working percentage for a phased re-
tiree, produces a sum of 100 percent.

Phased retirement period means the pe-
riod beginning on the date on which an
individual becomes entitled to receive
a phased retirement annuity and end-
ing on the date on which the individual
dies or separates from phased employ-
ment.

Phased retirement status means that a
phased retiree is concurrently em-
ployed in phased employment and eli-
gible to receive a phased retirement
annuity.

Working percentage has the meaning
given that term in §831.1712(a).

§831.1703 Implementing directives.

The Director may prescribe, in the
form he or she deems appropriate, such
detailed procedures as are necessary to
carry out the purpose of this subpart.

ENTERING PHASED RETIREMENT

§831.1711 Eligibility.

(a) A retirement-eligible employee,
as defined in paragraphs (b) and (c),
may elect to enter phased retirement
status if the employee has been em-
ployed on a full-time basis for not less

§831.1712

than the 3-year period ending on the ef-
fective date of phased retirement sta-
tus, under §831.1714(a).

(b) Except as provided in paragraph
(c) of this section, a retirement-eligible
employee means an employee who, if
separated from the service, would meet
the requirements for retirement under
subsection (a) or (b) of 5 U.S.C. 8336.

(c) A retirement-eligible employee
does not include—

(1) A member of the Capitol Police or
Supreme Court Police, or an employee
occupying a law enforcement officer,
firefighter, nuclear materials courier,
air traffic controller, or customs and
border protection officer position, ex-
cept a customs and border protection
officer who is exempt from mandatory
separation and retirement under 5
U.S.C. 8335 pursuant to section
535(e)(2)(A) of Division E of the Con-
solidated Appropriations Act, 2008,
Public Law 110-161;

(2) An individual eligible to retire
under 5 U.S.C. 8336(c), (m), or (n); or

(3) An employee covered by a special
work schedule authority that does not
allow for a regularly recurring part-
time schedule, such as a firefighter
covered by 5 U.S.C. 5545b or a nurse
covered by 38 U.S.C. 7456 or 7456A.

§831.1712 Working percentage and of-
ficially established hours for
phased employment.

(a) For the purpose of this subpart,
working percentage means the percent-
age of full-time equivalent employ-
ment equal to the quotient obtained by
dividing—

(1) The number of officially estab-
lished hours per pay period to be
worked by a phased retiree, as de-
scribed in paragraph (b) of this section;
by

(2) The number of hours per pay pe-
riod to be worked by an employee serv-
ing in a comparable position on a full-
time basis.

(b) The number of officially estab-
lished hours per pay period to be
worked by an employee in phased re-
tirement status must equal one-half
the number of hours the phased retiree
would have been scheduled to work had
the phased retiree remained in a full-
time work schedule and not elected to
enter phased retirement status. These

165



§831.1713

hours make up the officially estab-
lished part-time work schedule of the
phased retiree and exclude any addi-
tional hours worked under §831.1715(h).

§831.1713 Application for phased re-
tirement.

(a) To elect to enter phased retire-
ment status, a retirement-eligible em-
ployee covered by §831.1711 must—

(1) Submit to an authorized agency
official a written and signed request to
enter phased employment, on a form
prescribed by OPM;

(2) Obtain the signed written ap-
proval of an authorized agency official
to enter phased employment; and

(3) File an application for phased re-
tirement, in accordance with §831.104.

(b) Except as provided in paragraph
(c) of this section, an applicant for
phased retirement may withdraw his or
her application any time before the
election becomes effective, but not
thereafter.

(c) An applicant for phased retire-
ment may not withdraw his or her ap-
plication after OPM has received a cer-
tified copy of a court order (under part
581 or part 838 of this chapter) affecting
the benefits.

(d)(1) An employee and an agency ap-
proving official may agree to a time
limit to the employee’s period of
phased employment as a condition of
approval of the employee’s request to
enter phased employment and phased
retirement, or by mutual agreement
after the employee enters phased em-
ployment status.

(2) To enter into such an agreement,
the employee and the approving offi-
cial must complete a written and
signed agreement.

(3) The written agreement must in-
clude the following:

(i) The date the employee’s period of
phased employment will terminate;

(ii) A statement that the employee
can request the approving official’s
permission to return to regular em-
ployment status at any time as pro-
vided in §831.1721; the agreement must
also explain how returning to regular
employment status would affect the
employee, as described in §§831.1721-
1723.
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(iii) A statement that the employee
has a right to elect to fully retire at
any time as provided in §831.1731;

(iv) A statement that the employee
may accept a new appointment at an-
other agency, with or without the new
agency’s approval of phased employ-
ment, at any time before the expira-
tion of the agreement or within 3 days
of the expiration of the agreement; the
agreement must also explain how ac-
cepting an appointment at a new agen-
cy as a regular employee would affect
the employee, as described in
§§831.1721-1723;

(v) An explanation that when the
agreed term of phased employment
ends, the employee will be separated
from employment and that such sepa-
ration will be considered voluntary
based on the written agreement; and

(vi) An explanation that if the em-
ployee is separated from phased em-
ployment and is not employed within 3
days (i.e., the employee has a break in
service of greater than 3 days), the em-
ployee will be deemed to have elected
full retirement.

(4) The agency approving official and
the employee may rescind an existing
agreement, or enter into a new agree-
ment to extend or reduce the term of
phased employment agreed to in an ex-
isting agreement, by entering into a
new written agreement meeting the re-
quirements of this paragraph, before
the expiration of the agreement cur-
rently in effect.

(e) An agency must establish written
criteria that will be used to approve or
deny applications for phased retire-
ment before approving or denying ap-
plications for phased retirement.

§831.1714 Effective date of phased em-
ployment and phased retirement
annuity commencing date.

(a) Phased employment is effective
the first day of the first pay period be-
ginning after phased employment is ap-
proved by the authorized agency offi-
cial under §831.1713(a), or the first day
of a later pay period specified by the
employee with an authorized agency
official’s concurrence.

(b) The commencing date of a phased
retirement annuity (i.e., the beginning
date of the phased retirement period) is
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the first day of the first pay period be-
ginning after phased employment is ap-
proved by an authorized agency official
under §831.1713(a), or the first day of a
later pay period specified by the em-
ployee with the authorized agency offi-
cial’s concurrence.

§831.1715 Effect of phased retirement.

(a)(1) A phased retiree is deemed to
be a full-time employee for the purpose
of 5 U.S.C. chapter 89 and 5 CFR part
890 (related to health benefits), as re-
quired by 5 U.S.C. 8336a(i). The normal
rules governing health benefits pre-
miums for part-time employees in 5
U.S.C. 8906(b)(3) do not apply.

(2) A phased retiree is deemed to be
receiving basic pay at the rate applica-
ble to a full-time employee holding the
same position for the purpose of deter-
mining a phased retiree’s annual rate
of basic pay used in calculating pre-
miums (employee withholdings and
agency contributions) and benefits
under 5 U.S.C. chapter 87 and 5 CFR
part 870 (dealing with life insurance),
as required by 5 U.S.C. 8336a(n). The
deemed full-time schedule will consist
of five 8-hour workdays each work-
week, resulting in a 40-hour workweek.
Only basic pay for hours within the
deemed full-time schedule will be con-
sidered, consistent with 5 TU.S.C.
8336a(n) and the definition of ‘‘full-
time” in §831.1702. Any premium pay
creditable as basic pay for life insur-
ance purposes under 5 CFR 870.204 for
overtime work or hours outside the
full-time schedule that an employee
was receiving before phased retire-
ment, such as standby duty pay under
5 U.S.C. 5545(c)(1) or customs officer
overtime pay under 19 U.S.C. 267(a),
may not be considered in determining a
phased retiree’s deemed annual rate of
basic pay under this paragraph.

(b) A phased retiree may not be ap-
pointed to more than one position at
the same time.

(c) A phased retiree may move to an-
other position in the agency or another
agency during phased retirement sta-
tus only if the change would not result
in a change in the working percentage.
To move to another agency during
phased retirement status and continue
phased employment and phased retire-
ment status, the phased retiree must

§831.1715

submit a written and signed request
and obtain the signed written approval,
in accordance with §831.1713(a)(1) and
(2), of the authorized agency official of
the agency to which the phased retiree
is moving. Notwithstanding the provi-
sions of §831.1714, if the authorized
agency official approves the request,
the phased retiree’s phased employ-
ment and phased retirement status will
continue without interruption at the
agency to which the phased retiree
moves. If the authorized agency official
at the agency to which the phased re-
tiree moves does not approve the re-
quest, phased employment and phased
retirement status terminates in ac-
cordance with §831.1722(b).

(d) A phased retiree may be detailed
to another position or agency, subject
to 5 CFR part 300, subpart C, if the
working percentage of the position to
which detailed is the same as the work-
ing percentage of the phased retiree’s
position of record.

(e) A retirement-eligible employee
who makes an election under this sub-
part may not elect an alternative an-
nuity under 5 U.S.C. 8343a.

(f) If the employee’s election of
phased retirement status becomes ef-
fective, the employee is barred from
electing phased retirement status
again. Ending phased retirement status
or entering full retirement status does
not create a new opportunity for the
individual to elect phased retirement
status.

(g) Except as otherwise expressly pro-
vided by law or regulation, a phased re-
tiree is treated as any other employee
on a part-time tour of duty for all
other purposes.

(h)(1) A phased retiree may not be as-
signed hours of work in excess of the
officially established part-time sched-
ule (reflecting the working percent-
age), except under the conditions speci-
fied in paragraph (h)(2) of this section.

(2) An authorized agency official may
order or approve a phased retiree to
perform hours of work in excess of the
officially established part-time sched-
ule only in rare and exceptional cir-
cumstances meeting all of the fol-
lowing conditions:

(i) The work is necessary to respond
to an emergency posing a significant,
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immediate, and direct threat to life or
property;

(ii) The authorized agency official de-
termines that no other qualified em-
ployee is available to perform the re-
quired work;

(iii) The phased retiree is relieved
from performing excess work as soon as
reasonably possible (e.g., by manage-
ment assignment of work to other em-
ployees); and

(iv) When an emergency situation
can be anticipated in advance, agency
management made advance plans to
minimize any necessary excess work by
the phased retiree.

(3) Employing agencies must inform
each phased retiree and his or her su-
pervisor of—

(i) The limitations on hours worked
in excess of the officially established
part-time schedule;

(ii) The requirement to maintain
records documenting that exceptions
met all required conditions;

(iii) The fact that, by law and regula-
tion, any basic pay received for hours
outside the employee’s officially estab-
lished part-time work schedule (as de-
scribed in §831.1712(a)(1) and (b)) is sub-
ject to retirement deductions and agen-
cy contributions, in accordance with 5
U.S.C. 8336a(d), but is not used in com-
puting retirement benefits; and

(iv) The fact that, by law and regula-
tion, any premium pay received for
overtime work or hours outside the
full-time schedule, that would other-
wise be basic pay for retirement, such
as customs officer overtime pay under
19 U.S.C. 267(a), will not be subject to
retirement deductions or agency con-
tributions, in accordance with 5 U.S.C.
8336a(d), and that any such premium
pay received will not be included in
computing retirement benefits.

(4) Employing agencies must main-
tain records documenting that excep-
tions granted under paragraph (h)(2) of
this section meet the required condi-
tions. These records must be retained
for at least 6 years and be readily
available to auditors. OPM may require
periodic agency reports on the granting
of exceptions and of any audit findings.

(5) If OPM finds that an agency (or
subcomponent) is granting exceptions
that are not in accordance with the re-
quirements of this paragraph (h), OPM
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may administratively withdraw the
agency’s (or subcomponent’s) authority
to grant exceptions and require OPM
approval of any exception.

(6) If OPM finds that a phased retiree
has been working a significant amount
of excess hours beyond the officially
established part-time schedule to the
degree that the intent of the phased re-
tirement law is being undermined,
OPM may require that the agency end
the individual’s phased retirement by
unilateral action, notwithstanding the
normally established methods of end-
ing phased retirement. This finding
does not need to be based on a deter-
mination that the granted exceptions
failed to meet the required conditions
in paragraph (h)(2) of this section. With
the ending of an individual’s phased re-
tirement, that individual must be re-
turned to regular employment status
on the same basis as a person making
an election under §831.1721—unless that
individual elects to fully retire as pro-
vided under §831.1731.

(7) A phased retiree must be com-
pensated for excess hours of work in
accordance with the normally applica-
ble pay rules.

(8) Any premium pay received for
overtime work or hours outside the
full-time schedule that would other-
wise be basic pay for retirement, such
as customs officer overtime pay under
19 U.S.C. 267(a), is not subject to retire-
ment deductions or agency contribu-
tions, in accordance with 5 U.S.C.
8336a(d).

(i) A phased retiree is deemed to be
an annuitant for the purpose of subpart
S of 5 CFR part 831.

RETURNING TO REGULAR EMPLOYMENT
STATUS

§831.1721 Ending phased retirement
status to return to regular employ-
ment status.

(a) Election to end phased retirement
status to return to regular employment
status. (1) A phased retiree may elect,
with the permission of an authorized
agency official, to end phased employ-
ment at any time to return to regular
employment status. The election is
deemed to meet the requirements of 5
U.S.C. 8336a(g) regardless of the em-
ployee’s work schedule. The employee
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is not subject to any working percent-
age limitation (i.e., full-time, 50 per-
cent of full-time, or any other working
percentage) upon electing to end
phased retirement status.

(2) To elect to end phased retirement
status to return to regular employ-
ment status, a phased retiree must—

(i) Submit to the authorized agency
official, on a form prescribed by OPM,
a written and signed request to end
phased retirement status to return to
regular employment status; and

(ii) Obtain the signed written ap-
proval of the authorized agency official
for the request.

(3) An employee may cancel an ap-
proved election to end phased retire-
ment status to return to regular em-
ployment status by submitting a
signed written request to the agency
and obtaining the approval of an au-
thorized agency official before the ef-
fective date of return to regular em-
ployment status.

(4) The employing agency must no-
tify OPM that the employee’s phased
retirement status has ended by submit-
ting to OPM a copy of the completed
election to end phased retirement sta-
tus to return to regular employment
status within 15 days of its approval.

(b) Mandated return to regular employ-
ment status. A phased retiree may be re-
turned to regular employment status
as provided under §831.1715(h)(6).

(c) Bar on reelection of phased retire-
ment. Once an election to end phased
retirement status to return to regular
employment status is effective, the
employee may not reelect phased re-
tirement status.

§831.1722 Effective date of end of
phased retirement status to return
to regular employment status.

(a)(1) Except as provided in para-
graph (b) of this section, if a request to
end phased retirement status to return
to regular employment status is ap-
proved by an authorized agency official
under §831.1721 on any date on or after
the first day of a month through the
fifteenth day of a month, the phased
retiree’s resumption of regular employ-
ment status is effective the first day of
the first full pay period of the month
following the month in which the elec-
tion to end phased retirement status to

§831.1723

return to regular employment status is
approved.

(2) If a request to end phased retire-
ment status to return to regular em-
ployment status is approved by an au-
thorized agency official under §831.1721
on any date on or after the sixteenth
day of a month through the last day of
a month, the phased retiree’s resump-
tion of regular employment status is
effective on the first day of the first
full pay period of the second month fol-
lowing the month in which the election
to end phased retirement status to re-
turn to regular employment status is
approved.

(3) The phased retirement annuity
terminates on the date determined
under paragraph (a)(1) or (2) of this sec-
tion.

(b) When a phased retiree moves from
the agency that approved his or her
phased employment and phased retire-
ment status to another agency and the
authorizing official at the agency to
which the phased retiree moves does
not approve a continuation of phased
employment and phased retirement
status, phased employment and phased
retirement status terminates when em-
ployment ends at the current employ-
ing agency.

§831.1723 Effect of ending phased re-
tirement status to return to regular
employment status.

(a) After phased retirement status
ends under §831.1722, the employee’s
rights under subchapter III of chapter
83 or chapter 84 of title 5, United States
Code, are determined based on the law
in effect at the time of any subsequent
separation from service.

(b) After an individual ends phased
retirement status to return to regular
employment status, for the purposes of
subchapter III of chapter 83 or chapter
84 of title 5, United States Code, at the
time of the subsequent separation from
service, the phased retirement period
will be treated as if it had been a pe-
riod of part-time employment with the
work schedule described in
§831.1712(a)(1) and (b). The part-time
proration adjustment for the phased re-
tirement period will be based upon the
individual’s officially established part-
time work schedule, with no credit for
extra hours worked. In determining the
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individual’s deemed rate of basic pay
during the phased retirement period,
only basic pay for hours within the in-
dividual’s officially established part-
time work schedule may be considered.
No pay received for other hours during
the phased retirement period may be
included as part of basic pay for the
purpose of computing retirement bene-
fits, notwithstanding the normally ap-
plicable rules.

(c) The restrictions in §§831.17561 and
831.1752 regarding when an individual
must complete a deposit for civilian
service, a redeposit for civilian service
that ended on or after March 1, 1991, or
a deposit for military service do not
apply when a phased retiree ends
phased retirement status to return to
regular employment status under this
section.

(d) When a phased retiree whose
phased retirement annuity was subject
to an actuarial reduction for unpaid re-
deposit service, in accordance with
§831.303(c) and (d), ends phased retire-
ment status to return to regular em-
ployment status, the annuity the indi-
vidual becomes entitled to at retire-
ment is subject to the actuarial reduc-
tion, increased by cost-of-living adjust-
ments under §831.1743(d). For the pur-
pose of applying the provisions of
§831.1743(d) under this paragraph, cost-
of-living adjustments are applied
through the annuity commencing date.

ENTERING FULL RETIREMENT STATUS

§831.1731 Application for full retire-
ment status.

(a) Election of full retirement. (1) A
phased retiree may elect to enter full
retirement status at any time by sub-
mitting to OPM an application for full
retirement in accordance with §831.104.
This includes an election made under
§831.1715(h)(6) in lieu of a mandated re-
turn to regular employment status.
Upon making such an election, a
phased retiree is entitled to a com-
posite retirement annuity.

(2) A phased retiree may cancel an
election of full retirement status and
withdraw an application for full retire-
ment by submitting a signed written
request with the agency and obtaining
the approval of an authorized agency

5 CFR Ch. | (1-1-15 Edition)

official before the commencing date of
the composite retirement annuity.

(b) Deemed election of full retirement. A
phased retiree who is separated from
phased employment for more than 3
days enters full retirement status. The
individual’s composite retirement an-
nuity will begin to accrue on the com-
mencing date of the composite annuity
as provided in §831.1732, and payment
will be made after he or she submits an
application in accordance with §831.104
for the composite retirement annuity.

(c) Survivor election provisions. An in-
dividual applying for full retirement
status under this section is subject to
the survivor election provisions of sub-
part F of this part.

§831.1732 Commencing date of com-
posite retirement annuity.

(a) The commencing date of the com-
posite retirement annuity of a phased
retiree who enters full retirement sta-
tus is the day after separation.

(b) A phased retirement annuity ter-
minates upon separation from service.

COMPUTATION OF PHASED RETIREMENT
ANNUITY AT PHASED RETIREMENT AND
COMPOSITE RETIREMENT ANNUITY AT
FULL RETIREMENT

§831.1741 Computation of phased re-
tirement annuity.

(a) Subject to adjustments described
in paragraphs (b) and (c) of this sec-
tion, a phased retiree’s phased retire-
ment annuity equals the product ob-
tained by multiplying—

(1) The amount of annuity computed
under 5 U.S.C. 8339, including any re-
duction for any unpaid deposit for non-
deduction service performed before Oc-
tober 1, 1982, but excluding reduction
for survivor annuity, that would have
been payable to the phased retiree if,
on the date on which the phased retiree
enters phased retirement status, the
phased retiree had separated from serv-
ice and retired under 5 U.S.C. 8336(a) or
(0); by

(2) The phased retirement percentage
for the phased retiree.

(b)(1) The monthly installment of an-
nuity derived from the computation of
the annuity under paragraph (a) of this
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section is reduced by any actuarial re-
duction for unpaid redeposit service in
accordance with §831.303(c) and (d).

(2) For the purpose of applying
§831.303(c) and (d) in paragraph (b)(1) of
this section, the term ‘‘time of retire-
ment” in §831.303(c)(2) and (d)(2)(d)
means the commencing date of the
phased retiree’s phased retirement an-
nuity.

(c) The monthly installment of annu-
ity derived from the computation of
the annuity under paragraph (a) of this
section is also subject to any offset
under §831.1005, adjusted by multi-
plying the offset that would otherwise
apply had the phased retiree fully re-
tired under 5 U.S.C. 8336(a) or (b) by the
phased retirement percentage.

§831.1742 Computation of composite
annuity at final retirement.

(a) Subject to the adjustment de-
scribed in paragraph (c) of this section,
a phased retiree’s composite retire-
ment annuity at final retirement
equals the sum obtained by adding—

(1) The amount computed under
§831.1741(a) without adjustment under
§831.1741(b) and (c), increased by cost-
of-living adjustments under
§831.1743(c); and

(2) The ‘‘fully retired phased compo-
nent’”’ computed under paragraph (b) of
this section.

(b)(1) Subject to the requirements de-
scribed in paragraphs (b)(2) and (b)(3) of
this section, a ‘‘fully retired phased
component” equals the product ob-
tained by multiplying—

(i) The working percentage; by

(ii) The amount of an annuity com-
puted under 5 U.S.C. 8339 that would
have been payable at the time of full
retirement if the individual had not
elected phased retirement status and
as if the individual was employed on a
full-time basis in the position occupied
during the phased retirement period
and before any reduction for survivor
annuity.

(2) In applying paragraph (b)(1)(ii) of
this section, the individual must be
deemed to have a full-time schedule
during the period of phased retirement.
The deemed full-time schedule will
consist of five 8-hour workdays each
workweek, resulting in a 40-hour work-
week. In determining the individual’s

§831.1743

deemed rate of basic pay during phased
retirement, only basic pay for hours
within the deemed full-time schedule
will be considered, consistent with the
definition of ‘full-time” in §831.1702.
Any premium pay creditable as basic
pay for retirement purposes for over-
time work or hours outside the full-
time schedule that an employee was re-
ceiving before phased retirement, such
as standby duty pay under 5 U.S.C.
5545(c)(1) or customs officer overtime
pay under 19 U.S.C. 267(a), may not be
considered in determining a phased re-
tiree’s deemed rate of basic pay during
phased retirement.

(3) In computing the annuity amount
under paragraph (b)(1) of this section—

(i) The amount of unused sick leave
equals the result of dividing the days of
unused sick leave to the individual’s
credit at separation for full retirement
by the working percentage; and

(ii) The reduction for any unpaid de-
posit for non-deduction service per-
formed before October 1, 1982, is based
on the amount of unpaid deposit, with
interest computed to the commencing
date of the composite annuity.

(c) The composite retirement annuity
computed under paragraph (a) of this
section is adjusted by applying any re-
duction for any survivor annuity ben-
efit.

(d) The monthly installment derived
from a composite retirement annuity
computed under paragraph (a) of this
section and adjusted under paragraph
(c) is adjusted by any—

(1) Actuarial reduction applied to the
phased retirement annuity under
§831.1741(b), increased by cost-of-living
adjustments under §831.1743(d); and

(2) Offset under §831.1005 (i.e., the off-
set based on all service, including serv-
ice during the phased retirement pe-
riod, performed by the individual that
was subject to mandatory Social Secu-
rity coverage).

§831.1743 Cost-of-living adjustments.

(a) The phased retirement annuity
under §831.1741 is increased by cost-of-
living adjustments in accordance with
5 U.S.C. 8340.

(b) A composite retirement annuity
under §831.1742 is increased by cost-of-
living adjustments in accordance with
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5 U.S.C. 8340, except that 5 U.S.C.
8340(c)(1) does not apply.

(c)(1) For the purpose of computing
the amount of phased retirement annu-
ity used in the computation under
§831.1742(a)(1), the initial cost-of-living
adjustment applied is prorated in ac-
cordance with 5 U.S.C. 8340(c)(1).

(2) If the individual enters full retire-
ment status on the same day as the ef-
fective date of a cost-of-living adjust-
ment (usually December 1st), that cost-
of-living adjustment is applied to in-
crease the phased retirement annuity
used in the computation under
§831.1742(a)(1).

(d)(1) For the purpose of computing
the actuarial reduction used in the
computation under §831.1742(d)(1), the
initial cost-of-living adjustment ap-
plied is prorated in accordance with 5
U.S.C. 8340(c)(1).

(2) If the individual enters full retire-
ment status on the same day as the ef-
fective date of a cost-of-living adjust-
ment (usually December 1st), that cost-
of-living adjustment is applied to in-
crease the actuarial reduction used in
the computation under §831.1742(d)(1).

(3) When applying each cost-of-living
adjustment to the actuarial reduction
used in the computation under
§831.1742(d)(1), the actuarial reduction
is rounded up to the next highest dol-
lar.

OPPORTUNITY OF A PHASED RETIREE ToO
PAY A DEPOSIT OR REDEPOSIT FOR CI-
VILIAN OR MILITARY SERVICE

§831.1751 Deposit for civilian service
for which no retirement deductions
were withheld and redeposit for ci-
vilian service for which retirement
deductions were refunded to the in-
dividual.

(a)(1) Any deposit an employee enter-
ing phased retirement status wishes to
make for civilian service for which no
retirement deductions were withheld
(i.e., “‘non-deduction’ service) must be
paid within 30 days from the date OPM
notifies the employee of the amount of
the deposit, during the processing of
the employee’s application for phased
retirement. The deposit amount will
include interest under §831.105, com-
puted to the effective date of phased
retirement.
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(2) No deposit payment may be made
by the phased retiree when entering
full retirement status.

(3) As provided under §831.1741(a)(1),
for the computation of phased retire-
ment annuity, the amount of any un-
paid deposit for non-deduction service
performed before October 1, 1982, in-
cluding interest computed to the effec-
tive date of phased retirement annuity,
will be the basis for reduction of the
phased retirement annuity for such un-
paid deposit.

(4) As provided under §831.1742(b)(2),
the amount of any unpaid deposit for
non-deduction service performed before
October 1, 1982, including interest com-
puted to the commencing date of the
composite annuity, will be the basis for
reduction of the ‘‘fully retired phased
component’ for such unpaid deposit.

(b)(1) Any redeposit an employee en-
tering phased retirement status wishes
to make for civilian service for which
retirement deductions were refunded to
the employee must be paid within 30
days from the date OPM notifies the
employee of the amount of the rede-
posit, during the processing of the em-
ployee’s application for phased retire-
ment. The redeposit amount will in-
clude interest under §831.1056 computed
to the effective date of phased retire-
ment.

(2) No redeposit payment may be
made by the phased retiree when enter-
ing full retirement status.

(3) As provided under §831.1741(b), for
the computation of monthly install-
ment of phased retirement annuity, the
amount of any unpaid redeposit at
phased retirement, or unpaid balance
thereof, including interest computed to
the effective date of phased retirement,
will be the basis, along with the phased
retiree’s age, for any actuarial reduc-
tion of the monthly installment of
phased retirement annuity for such un-
paid redeposit.

(4) As provided under §831.1742(d)(1),
any actuarial reduction for unpaid re-
deposit service applied to the monthly
installment of phased retirement annu-
ity, as described in paragraph (b)(3) of
this section and §831.1741(b), is in-
creased by cost-of-living adjustments
and applied to the monthly installment
derived from the composite retirement
annuity.
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§831.1752 Deposit for military service.

(a) A phased retiree who wishes to
make a military service credit deposit
under §831.2104(a) for military service
performed prior to entering phased re-
tirement status must complete such a
deposit no later than the day before
the effective date of his or her phased
employment and the commencing date
of the phased retirement annuity. A
military service credit deposit for mili-
tary service performed prior to an indi-
vidual’s entry into phased retirement
status cannot be made after the effec-
tive date of phased employment and
the commencing date of phased retire-
ment annuity.

(b) A phased retiree who wishes to
make a military service credit deposit
under §831.2104(a) for military service
performed after the effective date of
phased employment and the com-
mencing date of the phased retirement
annuity and before the effective date of
the composite retirement annuity (e.g.,
due to the call-up of the employee for
active military service) must complete
such a deposit no later than the day be-
fore the effective date of his or her
composite retirement annuity.

§831.1753 Civilian and military service
of an individual affected by an erro-
neous retirement coverage deter-
mination.

(a) For the purpose of crediting serv-
ice for which actuarial reduction of an-
nuity is permitted under §831.303(d) for
an employee who enters phased retire-
ment, the deposit amounts under
§831.303(d) form the basis, along with
the phased retiree’s age, for any actu-
arial reduction of the phased retire-
ment annuity for such unpaid deposits.

(b) No deposit payment for service
described under §831.303(d) may be
made by the phased retiree when enter-
ing full retirement status.

(c) As provided under §831.1741(b), the
amount of any deposit under §831.303(d)
at the commencing date of the individ-
ual’s phased retirement annuity, or un-
paid balance thereof, including interest
computed to the effective date of
phased retirement annuity, will be the
basis, along with the phased retiree’s
age, for any actuarial reduction of the
phased retirement annuity for such un-
paid deposit.

§831.1762

(d) As provided under §831.1742(d)(1),
any actuarial reduction for any unpaid
deposit service under §831.303(d) ap-
plied to the phased retirement annuity,
as described in §831.1741(b), is increased
by cost-of-living adjustments and ap-
plied to the monthly installment de-
rived from the composite retirement
annuity.

DEATH BENEFITS

§831.1761 Death of phased retiree dur-
ing phased employment.

(a) For the purpose of 5 U.S.C. 8341—

(1) The death of a phased retiree is
deemed to be a death in service of an
employee; and

(2) The phased retirement period is
deemed to have been a period of part-
time employment with the work sched-
ule described in §831.1712(a)(1) and (b)
for the purpose of determining survivor
benefits. The part-time proration ad-
justment for the phased retirement pe-
riod will be based upon the employee’s
officially established part-time work
schedule, with no credit for extra hours
worked. In determining the employee’s
deemed rate of basic pay during the
phased retirement period, only basic
pay for hours within the employee’s of-
ficially established part-time work
schedule may be considered. No pay re-
ceived for other hours during the
phased retirement period may be in-
cluded as part of basic pay for the pur-
pose of computing retirement benefits,
notwithstanding the normally applica-
ble rules.

(b) If a phased retiree elects not to
make a deposit described in 5 U.S.C.
8334(d)(1), such that his or her annuity
is actuarially reduced under 5 U.S.C.
8334(d)(2) and §831.1741(b), and that in-
dividual dies in service as a phased re-
tiree, the amount of any deposit upon
which such actuarial reduction was to
have been based will be deemed to have
been fully paid.

§831.1762 Death of an individual who
has separated from phased employ-
ment and who dies before submit-
ting an application for a composite
retirement annuity.

(a) For the purpose of 5 U.S.C. 8341,
an individual who dies after separating
from phased employment and before

173



§831.1763

submitting an application for com-
posite retirement annuity is deemed to
have filed an application for full retire-
ment status, and composite retirement
annuity, with OPM.

(b) Unless an individual described in
paragraph (a) of this section was reem-
ployed with the Federal Government
after separating from phased employ-
ment, the composite retirement annu-
ity of an individual described in para-
graph (a) of this section is deemed to
have accrued from the day after sepa-
ration through the date of death. Any
composite annuity accrued during such
period of time, minus any phased annu-
ity paid during that period, will be paid
as a lump-sum payment of accrued and
unpaid annuity, in accordance with 5
U.S.C. 8342(c) and (f).

§831.1763 Lump-sum credit.

If an individual performs phased em-
ployment, the lump-sum credit will be
reduced by any annuity that is paid or
accrued during phased employment.

REEMPLOYMENT AFTER SEPARATION
FROM PHASED RETIREMENT STATUS

§831.1771 Reemployment of an indi-
vidual who has separated from
phased employment and who dies
before submitting an application
for a composite retirement annuity.

(a) Unless eligibility for annuity ter-
minates under 5 U.S.C. 8344, a phased
retiree who has been separated from
employment for more than 3 days and
who has entered full retirement status,
but who has not submitted an applica-
tion for composite retirement annuity,
is deemed to be an annuitant receiving
annuity from the Civil Service Retire-
ment and Disability Fund during any
period of employment in an appointive
or elective position in the Federal Gov-
ernment.

(b) A phased retiree described in
paragraph (a) whose entitlement to a
composite retirement annuity termi-
nates under 5 U.S.C. 8344 due to reem-
ployment, is an employee effective
upon reemployment. The individual is
not entitled to a phased retirement an-
nuity (i.e., phased retirement annuity
does not resume) during the period of
employment, and the individual’s enti-
tlement to a composite retirement an-
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nuity terminates effective on the date
of employment.

MENTORING

§831.1781

(a) A phased retiree, other than an
employee of the United States Postal
Service, must spend at least 20 percent
of his or her working hours in men-
toring activities as defined by an au-
thorized agency official. For purposes
of this section, mentoring need not be
limited to mentoring of an employee
who is expected to assume the phased
retiree’s duties when the phased retiree
fully retires.

(b) An authorized agency official may
waive the requirement under paragraph
(a) of this section in the event of an
emergency or other unusual cir-
cumstances (including active duty in
the armed forces) that, in the author-
ized agency official’s discretion, would
make it impracticable for a phased re-
tiree to fulfill the mentoring require-
ment.

Mentoring.

Subpart R—Agency Requests to
OPM for Recovery of a Debt
from the Civil Service Retire-
ment and Disability Fund

SOURCE: 51 FR 45443, Dec. 19, 1986, unless
otherwise noted.

§831.1801 Purpose.

This subpart prescribes the proce-
dures to be followed by a Federal agen-
cy when it requests the Office of Per-
sonnel Management (OPM) to recover a
debt owed to the United States by ad-
ministrative offset against money due
and payable to the debtor from the
Civil Service Retirement and Dis-
ability Fund (the Fund). This subpart
also prescribes the procedures that
OPM must follow to make these admin-
istrative offsets.

§831.1802

This subpart applies to agencies, em-
ployees, and Members, as defined by
§831.1803.

Scope.

§831.1803 Definitions.

For purposes of this subpart, terms
are defined as follows—
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Office of Personnel Management

Act means the Federal Claims Collec-
tion Act of 1966 as amended by the Debt
Collection Act of 1982 and implemented
by 4 CFR 101.1 et seq., the Federal
Claims Collection Standards (FCCS).

Administrative offset means with-
holding money payable from the Fund
to satisfy a debt to the United States
under 31 U.S.C. 3716.

Agency means (a) an Executive agen-
cy as defined in section 105 of title 5,
United States Code, including the U.S.
Postal Service and the U.S. Postal
Rate Commission; (b) a military de-
partment, as defined in section 102 of
title 5, United States Code; (c) an agen-
cy or court in the judicial branch, in-
cluding a court as defined in section 610
of title 28, United States Code, the Dis-
trict Court for the Northern Mariana
Islands, and the Judicial Panel on
Multidistrict Litigation; (d) an agency
of the legislative branch, including the
U.S. Senate and the U.S. House of Rep-
resentatives; and (e) other independent
establishments that are entities of the
Federal Government.

Annuitant has the same meaning as
in section 8331(9) of title 5, United
States Code.

Annuity means the monthly benefit
payable to an annuitant or survivor an-
nuitant.

Compromise has the same meaning as
in 4 CFR part 103.

Consent means the debtor has agreed
in writing to administrative offset
after receiving notice of all rights
under 31 U.S.C. 3716 and this subpart.

Creditor agency means the agency to
which the debt is owed.

Debt means an amount owed to the
United States on account of loans in-
sured or guaranteed by the United
States, and other amounts due the
United States from fees, duties, leases,
rents, royalties, services, sales of real
or personal property, overpayments,
fines, penalties, damages, interests,
taxes, forfeitures, etc.

Debt claim means an agency request
for recovery of a debt in a form ap-
proved by OPM.

Debtor means a person who owes a
debt, including an employee, former
employee, Member, former Member, or
the survivor of one of these individuals.

Employee has the same meaning as in
section 8331(1) of title 5, United States

§831.1804

Code, and includes reemployed annu-
itants and employees of the U.S. Postal
Service.

Fraud claim means any debt des-
ignated by the Attorney General (or
designee) as involving an indication of
fraud, the presentation of a false claim,
or misrepresentation on the part of the
debtor or any other party having an in-
terest in the claim.

Fund means the Civil Service Retire-
ment and Disability Fund established
under 5 U.S.C. 8348.

Lump-sum credit has the same mean-
ing as in section 8331(8) of title 5,
United States Code.

Member has the same meaning as in
section 8331(2) of title 5, United States
Code.

Net annuity means annuity after ex-
cluding amounts required by law to be
deducted. For example, Federal income
tax is excluded up to the maximum
amount that the individual is entitled
to for all dependents. Other examples
of exclusions are group health insur-
ance premiums (including amounts de-
ducted for Medicare) and group life in-
surance premiums.

Paying agency means the agency that
employs the debtor and authorizes the
disbursement of his or her current pay
account.

Refund means the payment of a
lump-sum credit to an individual who
meets all requirements for payment
and files application for it.

§831.1804 Conditions for requesting
an offset.

An agency may request that money
payable from the Fund be offset to re-
cover any valid debt due the United
States when all of the following condi-
tions are met:

(a) The debtor failed to pay all of the
debt on demand, or the creditor agency
has collected as much as possible from
payments due the debtor from the pay-
ing agency; and

(b) The creditor agency sends a debt
claim to OPM (under §831.1805(b) (1),
(2), 3), or (4), as appropriate) after
doing one of the following:

(1) Obtaining a court judgment for
the amount of the debt;

(2) Following the procedures required
by 31 U.S.C. 3716 and 4 CFR 102.4;
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(3) Following the procedures required
by 5 U.S.C. 5514 and §550.1107 of this
title; or

(4) Following the procedures agreed
upon by the creditor agency and OPM,
if it is excepted by §831.1805(b)(4) from
the completion of procedures pre-
scribed by §831.1805(b)(3).

§831.1805 Creditor agency processing
for non-fraud claims.

(a) Where to submit the debt claim,
Jjudgment or notice of debt—(1) Creditor
agencies that are not the debtor’s paying
agency. (i) If the creditor agency knows
that the debtor is employed by the
Federal Government, it should send the
debt claim to the debtor’s paying agen-
cy for collection.

(ii) If some of the debt is unpaid after
the debtor separates from the paying
agency, the creditor agency should
send the debt claim to OPM as de-
scribed in paragraph (b) of this section.

(2) Creditor agencies that are the debt-
or’s paying agency. Ordinarily, debts
owed the paying agency should be off-
set under 31 U.S.C. 3716 from any final
payments (salary, accrued annual
leave, etc.) due the debtor. If a balance
is due after offsetting the final pay-
ments or the debt is discovered after
the debtor has been paid, the paying
agency may send the debt claim to
OPM as described in paragraph (b) of
this section.

(b) Procedures for submitting a debt
claim, judgment or mnotice of debt to
OPM—() Debt claims for which the agen-
cy has a court judgment. If the creditor
agency has a court judgment against
the debtor specifying the amount of
the debt to be recovered, the agency
should send the debt claim and two cer-
tified copies of the judgment to OPM.

(2) Debt claims previously processed